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CURRENT EVENTS. 





THe TeterHone Case —Patent Law— 
Equity—Jvunrispiction.—The Supreme Court 
of the United States has recently pronounced 
a decision of much interest to the whole 
country, as well as to the profession. The 
United States, by its proper officer, filed a 
bill on the equity side of the circuit court for 
Massachusetts against the Bell Telephone 
Company, seeking to annul and vacate its 
patents on the ground that they had been ob- 
tained by fraud. A demurrer was filed to 
the bill, setting forth among other causes of 
demurrer, that without a special statute the 
court, as a court of equity, had no jurisdic- 
tion to grant the relief prayed for. The cir- 
cuit court sustained the demurrer and dis- 
missed the bill and the case went by appeal 
to the supreme court. The circuit court, in 
ics opinion delivered September 26, 1887,! 


. states that in England the vacation of a pat- 


ent fraudulently obtained, or improvidently 
granted, could be effected only by a writ of 
scire fucias at the suit of the King, and as a 
proceeding at law, and argued that if there 
were any remedy in such case in this country 
it was to be had only by a writ of scire facias, 
according to the English practice. The cir- 
cuit court conceded that courts of equity have 
annulled and vacated for many reasons, many 
patents for public lands, but drew a distinc- 
tion, which we regard as rather thin than 
fine, between patents which transfer public 
lands, actual tangible real property, and pat- 
ents for inventions which confer a mere privi- 
lege. To us it is very clear that patents for 
inventions are property, technically personal 
property, it is true, but as actually property 
as the Rocky Mountains. An undisputed 
irrefragable telephone patent is property 
worth more to the holder than would be pat- 
ents for hundreds of thousands of acres of 
public lands. 

The Supreme Court of the United States 
fails to see the matter in the same light with 


132 Fed. Rep. 591. 
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the circuit court for the district of Massachu- 
setts, and in its recent opinion, delivered by 
Mr. Justice Miller, produced abundant au- 
thority to sustain its views. This is not the 
proper department of the Journat to present 
these authorities, but we hope soon to have 
in hand the full text of Mr. Justice Miller’s 
opinion in the case, of which we have now 
only extracts, and will then give to our 
readers the full text of the opinion. We 
cannot refrain, however, from calling atten- 
tion to one case cited by Mr. Justice Miller,? 
in which it was held that a private citizen 
cannot maintain an action to cancel a pat- 
ent for inventions, because the governtnent 


‘alone has the right and power to institute 


proceedings for that purpose. It is true that 
private persons sued for alleged infringe- 
ments of a patent may, in defense, set up the 
invalidity of the patent, and such defense, if 
successful in the court of last resort, will 
operate a practical revocation of the patent 
itself. It is, however, manifestly unjust and 
unreasonable that private parties should be 
expected, at their own risk and expense, to 
protect the government and the nation from 
the consequences of fraud and corruption, 
and that such adventitious and uncertain 
remedies should be the only protection pro- 
vided by law against such evils. 

The value of patent property to its holders 
is enormous, but the interest of the public in 
the material wealth the use or valueof which 
is affected or restricted by patent rights is 
very much greater, and it is manifestly the 
duty of congress and the federal judiciary to 
protect the interests both of holders of pat- 
ent rights and of the public, so far as the 
latter are affected by the former. It is well 
known to every one who has given any atten- 
tion to the subject, that the legislative branch 
of this duty has been grievously neglected by 
congress, and the judicial branch of it is 
most imperfectly performed by the circuit 
and district courts of the United States. We 
have long been of the opinion, that not only 
the patent laws but the courts which, as 
courts of the first instance, administer them, 
need a very thorough and complete remodel- 
ing. 

Of the merits of the controversy between 
the Bell Telephone Company and the promo- 
ters of the bill against it, we have nothing 


2 Mowry v. Whitney, 14 Wall. 434. 
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whatever to say. Indeed, as far as the matter 
has been developed, nobody has had occasion 
to say anything whatever upon the merits. 
The question is thus far been purely one of 
jurisdiction, as impersonal as a geometrical 
problem, and the parties are as abstract as 
the X and Y ofan algebraic equation; and 
in that light the question has been decided 
and has been here considered. 

We are glad to see that the Supreme Court 
of the United States has expressed itself so 
unequivocally on the subject ot jurisdiction, 
and placed the right of the government to 
protect itself and the country against fraud 
upon so secure a foundation. 


We cannot more appropriately close this. 


article than by quoting from the opinion in 
this case, the language of the eminent jurist 
who delivered it. Speaking of the ruling of 
the circuit court for the district of Massachu- 
setts, Mr. Justice Miller says: ‘‘It will be 
observed that this broad assertion admits that 
&@ party may practice an intentional fraud up- 
on the officers of the government, whose duty 
it is to decide upon his right to a patent, and 
that he may, by means of fraud, perpetrate a 
grevious wrong upon the general public, up- 
on the United States and upon its represent- 
atives. It assumes that the government, 
which has thus been imposed upon, is utterly 
helpless to redress the fraud. If such a 
fraud were practiced upon an individual he 
‘would have a remedy in any court having 
jurisdiction, but it is said that the govern- 
ment of the United States—the representa- 
tives of 60,000,000 of people, acting for 
them, on their behalf, and under their au- 
thority—can have no remedy against a fraud 
which affects them all, and whose influence 
may be unlimited. It would be a. strange 
anomaly in a government organized upon a 
system which rigidly separates the executive, 
legislative and judicial branches to hold that 
in the last-named department there should be 
no remedy for such a wrong.’’ 








NOTES OF RECENT DECISION. 





CarrigeR — NEGLIGENCE — CONTRIBUTORY 
NEGLIGENCE.—The Supreme Judicial Court of 
Massachusetts, in a recent case! has found it 


1 Torrey v. Boston, etc. Co., S. J. C. Mass., Oct. 18, 
1888; 18 N. E. Rep. 213. 





necessary to add still another dictum to the 
innumerable rulings of the courts on the sub- 
jects of negligence of carriers and the con- 
tributory negligence of passengers. The 
plaintiff testified that he was on the platform 
of a passenger car, when the train started and 
was thrown down and injured. It was held 
that he could not recover damages, because 
he should not have been on the platform at 
that time. The court said: The only ex- 
ception properly taken, and the only one 
which has been argued, is to the instruction 
given in reference to the plaintiff's testimony 
that he was thrown down by the starting of 
the train when he was upon the platform of 
the car. The instruction was, in substance, 
that if he was unnecessarily or improperly 
there, knowing that the train was about to 
start, and was thrown down by the starting 
of the engine with no unusual or unnecessary 
jerk, he could not recover. The instruction 
was sufficiently favorable to the plaintiff.’ 
It is argued that the plaintiff left his seat in 
the car, and went upon the platform when 
the car was at rest; but this is immaterial if, 
knowing that the train was about to start, he 
was voluntarily, and of his own choice, there 
when the car was in motion. The plaintiff’s 
testimony showed that he voluntarily, and 
for his own convenience, took an exposed 
position not intended for passengers, and he 
cannot hold the defendant liable for injuries 
to which his act contributed. The court 
might have instructed the jury that the rea- 
son given by the plaintiff for going and re- 
maining upon the platform was not sufficient 
to show the necessity or propriety of the act, 
and no harm was done to the plaintiff by 
leaving that question to the jury, under the 
instructions given.’’ 


2 Hickey v. Railroad Co., 14 Allen, 429; Gavett v. 
Railroad Co., 16 Gray, 501; Todd v. Railroad Co., 3 
Allen, 18, 7 Allen, 207; Lucas v. Railroad Co.,6 Gray, 
64; Gahagan v. Railroad Co., 1 Allen, 187; Mayo v. 
Railroad Co., 104 Mass. 137; Bates v. Railroad Co., 147 
Mass. — ; 17 N. E. Rep. 633. 
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STATUTORY REQUISITES OF A SUM- 
MONS. 





Character of the Writ—Seal— Teste—Signa- 
ture—Amendments.—A civil action, whether 
legal or equitable, is begun by issuing and 
serving a summons. It is only in excep- 
tional cases that jurisdiction of a defendant 
can be otherwise obtained, in the absence of 
a voluntary appearance. The requisites and 
the nature of the writ vary. In some States 
it is not ‘‘process’’ within the meaning of the 
constitution;! nor is it a writ within the 
meaning of the fundamental law of Wiscon- 
sin.? It is merely a notice given by plaintiff’s 
attorney to the defendant that proceedings 
have been instituted and that judgment will 
be taken against him if he fails to defend.® 
It is more in the nature of a notice from 
plaintiff to defendant than of a judicial man- 
date.‘ It need not be in the name of the 
State, nor be tested in the name of the judge 
of the court in which the action is begun, nor 
be sealed with its seal;° nor be subscribed 
by the clerk thereof.® 

It is competent for the legislature to au- 
thorize notice of the commencement of a suit 


. to be given by an attorney or by the moving 


party instead of through a writ issuing from 
or by a court.’ 

A different view of the character of a sum- 
mons prevails. In some jurisdictions it is 
‘process’ or a ‘‘writ,’’ ° and must run in the 
manner prescribed by the constitution or the 
statute.’ If a seal is required it must be 
used.” A writ running in the name of the 


1 Gilmer v. Bird, 15 Fla. 410; Mabbett v. Vick, 53 
Wis. 158; Porter v. Vandercook, 11 Jd. 70; Rahn v. 
Gunnison, 12 Jd. 528; Lowry v. Harris, 12 Minn. 255; 
Hanna v. Russell, Jd. 80. 

2 Porter v. Vandercook, supra. 

3 Hanna v. Russell, supra. 

4 Rahn v. Gunnison, 12 Wis. 528; Mezchen y. Moore, 
54 Id. 214. 

5 Porter v. Vandercook, Rahn v. Gunnison, Mabbett 
v. Vick, supra. 

6 Johnson v. Hamburger, 13 Wis. 175. 

7 Gilmer v. Bird, 15 Fla. 410. 

8 Gilbreath v. Kuykendall, 1 Ark. 50; Manville vy. 
Battle M. S. Co., 5 McCrary, 328; 17 Fed. Rep. 126; 
Fowler v. Watson, 4 Mo. 27; Little v. Little, 5 Id. 227; 
Dexter v. Cochran, 17 Kan. 447; Sidwell v. Schumacher, 
99 Ill. 426; (Reviewing the previous cases in that 
State): Curtis v. McCullough, 3 Nev. 202; Dwight v. 
Merritt, 18 Blatchf. 305; 4 Fed. Rep. 614; Peaslee v. 
Haberstro, 15 Blatchf. 472. 

9 Ibid. 

10 Foss v. Isett, 4 Greene (Iowa), 76; Hutchins v. 
Edson, 1 N. H. 139; Dexter v. Cochran, 17 Kan. 447¢ 





territory but issued after the State constitu- 
tion took effect was held valid, apparently on 
the ground that it showed on its face that an 
attempt was made to comply with the re- 
quirements of that instrument." The weight 
of the Colorado case has been lessened by @ 
later one in that State,” which, following the 
courts of Illinois and California,” holds that 
statutory provisions concerning the contents. 
of the summons are mandatory. These two 
cases may be distinguished, perhaps, because: 
one of them relates to the form, the other to 
the substance, of the writ. Ina case in the 
United States District Court of Colorado 
Judge Hallett ruled that,in prescribing the: 
form of process, the requirements of the con- 
stitution must be observed, and that a sum- 
mons which did not run in the name of the 
people was insufficient. 

The constitution is satisfied if the command 
of the summons is given in the name, and by 
the authority of, the people of the State in 
any part of the writ.“ The words ‘‘the 
State of N,’’ need not precede the name of 
the officer to whom the summons is addressed, 
if the State and county are named in it.!* 
But it is said that the caption, though it give 
the name of the State and county, only indi- 
cates the place where, not the authority by, 
which it is issued.” ‘‘State of’? and ‘‘the 
State of’’ are substantially the same expres- 
sion, and the former satisfies the command to 
use the latter.'* 

The cases abound in strong expressions to 
the effect that a writ which does not comply 
with the formal requirements of the constitu- 
tion is void. A summons which is unsealed 
isa mere nullity.” A writ of attachment 
Boal v. King, 6 Ohio, 11, and the cases in the federal 
courts cited in note 8. 

1 Carnahan y. Pell, 4 Colo. 190. Contra: Gilbreath 
vy. Kuykendall, 1 Ark. 50. 

12 Smith v. Aurich, 6 Colo. 388. 

13 Sidwell v. Schumacher, 99 Ill. 426; Hochlander vz. 
Hochlander, 73 Jd. 618; Lyman vy. Milton, 44 Cal. 630. 

14 Manville v. Battle M. S. Co.,5 McCrary, 328; 17. 
Fed. Rep. 126, later than Carnahan v. Pell. 

& White v. Commonwealth, 6 Bin. (Pa.) 179; Cleland 
v. Tavernier, 11 Minn. 194 (ruled before it was held. 
that a summons is not ‘‘process”); Moore \. Fedewa;. 
13 Neb. 379. 

16 Moore v. Fedewa, supra. 

17 Beach v. O’Brien, 14 W. Va. 55; Little v. Little, & 
Mo. 227. See Fowler v. Watson, 4 Jd. 27, and Davis v- 
Wood, 7 Id. 162. 

18 Harriman v. State, 2 Greene (Iowa), 270; Mabbett. 
v. Vick, 53 Wis. 158. 


19 Stayton v. Newcomer, 1 Eng. (Ark.) 451. See Hall 
v. Jones, 9 Pick. 446; Bailey v. Smith, 12 Me. 196. 
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which is without a seal is as ineffectual as a 
piece of blank paper.” And so is an execu- 
tion. It was established in Missouri at an 
early day that process which did not run in 
the name of the State was void, and that an 
appearance did not cure the defect.” In 
Kentucky and Nevada such process is void, 
but it is intimated that appearance in pur- 
suance of it will give jurisdiction.” 

Where the constitution requires that writs 
shall be attested by the clerk of the court out 
of which they issue, the attestation must be by 
the clerk in his own proper name; or where 
the law provides that a deputy may discharge 
any of the duties of the clerk, the deputy 
may place his principal’s name to them.™ 

In the federal courts there is no dissent 
from the view that a summons is process 
within the meaning of sec. 911, Rev. Stat. of 
U. S., and that it must be signed by the 
clerk of the court and sealed with its seal.” 
Sec. 914 of those statutes which provides 
that the practice, pleadings and forms and 
modes of proceeding in civil causes, etc., 
shall conform, as near may be, to the prac- 
tice, pleadings and forms and modes of pro- 
ceeding existing at the time in like causes 
in the courts of record of the State within 
which such circuit or district courts are held, 
does not apply to the issuance of the sum- 
mons or its form.* 

The weight of the authorities is to the ef- 
fect that original process which fails to com- 
ply with the requirements of the constitution 
as to matters of form may be amended as 
though the provision was merely statutory, 
unless it is declared that it shall be void if it 
it is not in the prescribed form.” The fail- 


2 Foss v. Isett, 4 Greene (Lowa), 76. 

21 Hutchins v. Edson, 1 N. H. 139. It is strongly 
intimated, in Parsons v. Sweet, 32 Jd. 89, that the rule 
of the earlier case will not be extended to other than 
final process. 

2 Little v. Little, 5 Mo. 227, overruled by Davis v. 
Wood, 7 Jd. 162. 

% Yeager v. Groves, 78 Ky. 278; State ex rel. v. 
McCullough, 3 Nev. 202. 

% Pendleton v. Smith, 1 W. Va. 16. 

% Dwight v. Merritt, 18 Blatcbf. 05; 4 Fed. Rep. 
614; Peaslee v. Haberstro, 15 Blatehf. 472; Middleton 
Paper Co. v. Rock River P. Co., 19 Fed. Rep. 252. 

% Ibid. See Easton v. Hodges, 7 Biss. 324; Beards- 
ley v. Littell, 14 Blatchf. 102. 

2 Jump Vv. Batton, 35 Mo. 193 (attachment without 
seal); Davis v. Wood, 7 Jd. 162 (execution not in 
name of State); Ilsley v. Harris, 10 Wis. 85 (order of 
arrest, held to be process within the meaning of the 
constitution, and not in name of State); Livingston v. 





ure of the clerk of the court to sign a writ 
has been treated as a clerical omission which 
the court could cause to be supplied.* If 
the person and case can be rightly under- 
stood from the process issued, the courts will 
allow amendments thereto to correct formal 
errors or omissions.” Any defect or omission 
which is purely formal and which would be 
waived or remedied by a general appearance 
or by answer to the merits, may be consid- 
ered as remediable by amendment.” But 
amendments will not be allowed if their effect 
will be to prejudice acquired interests or to 
take away any defense which was available 
when the application to amend was made.* 
Name of the Court.—As a rule it is required 
by statute that a summons shall contain the 
title of the cause, the name of the parties to 
it, the name of the court in which the action 
is brought, the name of the county or dis- 
trict designated by plaintiff as the place of 
trial, and a statement concerning the nature 
of the action and the relief demanded. The 
New York code originally provided that the 
title of the cause should be stated in the 
complaint. It was ruled that the title in- 
cluded the name of the court, the place of 
trial and the names of the parties. If the 
summons did not designate the court, and the 
complaint was not served with it, no suit was 
begun.” But if both were served together, 
and either gave the information, it was suffi- 


Coe, 4 Neb. 379 (writ of attachment not in name of 
State); Weiskoph v. Dibble, 18 Fila. 22 (writ of error 
not in name of State); Hanna v. Russell, 12 Minn. 80 
(summons not in prescribed style); Parsons v. Sweet, 
32 N. H. 87 (defective teste); Lovell v. Sabine, 15 Id. 
87; Austin v. Insurance Cv., 108 Mass. 338 (not signed 
by the clerk); Ripley v. Warren, 2 Pick. 592; Nash v. 
Brophy, 13 Met. 476 (improper teste); Mitchell v. 
Conley, 8 Eng. (Ark.) (summons not in name of 
State); Rodd v. Thompson, 22 Ark. 363 (summons 
unsealed by the clerk); Strong v. Catlin, 3 Pin. ( Wis.) 
121 (summons unsealed). 

2 Pepoon v. Jenkins, Coleman (N. Y.), 55; MeCor- 
mick v. Meason, 1 8S. & R. (Penn.) 92; Sawyer v. 
Baker, 3 Me. 29; Hendersou v. Graham, 84 N. C. 496. 
In North Carolina the clerk of a court acts ministeri- 
ally, and not judicial!y,in issuing a summons, and 
may issue it in an action in which he fs plaintiff. 
Evans v. Etheridge, 1 S. E. Rep. 633. 

2 Crafts v. Sikes, 4 Gray, 194. 

% Austin v. Insurance Co., 108 Mass. 338. 

3! Phillips v. Holland, 78 N. C. 31; Henderson vy. 
Graham, 86 Id. 496: Jackson v. McLean, 90 Id. 64. 

8 Van Namee v. Peoble, 9 How. Pr. 198. 

83 Dix v. Palmer, 4 How. Pr. 233; Ward v. String- 
ham, 1 Code Rep. 118. But see Tullman vy. Hinman, 
10 How. Pr. 89. 
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cient.** The cases which hold otherwise do 
not commend themselves, because the right 
to demand a copy of the complaint was 
given, and the rule is that if the requirements 
of the statute are complied with nothing more 
can be required in asummons.” A summons 
was headed ‘‘district court,’’ but was issued 
out of the county court, bore the seal of the 
latter and the teste of its judge. It was sus- 
tained as the writ of the county court on the 
ground that the memorandum  ‘‘district 
court,’’ at the top, was not part of it.* 

A summons was directed to the sheriff of 
L county, and commanded him to summon 
the defendant, if he should be found therein, 
to appear before the court of said county, to 
be holden at A, in said county. Service was 
made by the sheriff of another county in 
which defendant was found. The court say 
that, if nothing more appeared, the writ would 
have been void under the rule established by 
the supreme court; but the attestation 
clause named L as the county of the venue, 
and also the town from which the writ issued. 
Taken altogether it was deemed to be suffli- 
ciently certain.** Entitling a summons in the 
wrong county is not such an irregularity as 
vitiates a judgment by default.” If it is not 


required that the judicial district in which a 


county is situated be designated, a misde- 
scription is immaterial.” 

Place of Trial.—The requirement that the 
county in which plaintiff desires to have the 
action tried shall be designated is manda- 
tory." But the omission to comply with it 
does not make it necessary for the court to 
set aside the service absolutely. In a proper 
case it may deny a motion to set it aside on 
condition that a proper summons shall be 
served within a designated time. The stat- 
ute is satisfied if the words ‘‘city and county 
of New York’’ appear in the summons in an 


% Yates v. Blodgett, 8 How. Pr. 278; Van Namee vy. 
Peoble, 9 Id. 198. Contra: Walker v. Hubbard, 4 Id. 
154; James v. Kirkpatrick, 5 Jd. 241. 

% Cook v. Kelsey, 19 N. Y. 412, 414; Tallman y. Hin- 
man, 10 Llow. Pr. 89. 

% Crane y. Brannan, 8 Cal. 192. 

8 Orendorff y. Steinberry, 20 Ill. 89; Gill v. Hoblitt, 
23 Id. 473. 

38 Northwestern Assn. v. Woods, 21 Tll. App. 372. 

% Boyd v. Weil, 11 Wis. 58 (ruled under a statute 
different from that now in force). 

# Hanna v. Russell, 12 Minn. 80. 

4! Osborn v. McCloskey, 55 How. Pr. 345. 

438 Wallace v. Dimminck, 24 Hun, 635. 





action brought in the supreme court of that 
county.# 

Names o° Parties.—Every person is pre- 
sumed to have one christian and one sur- 
name. Parties should sue and be sued by 
such names. The practice of using initials 
instead of the christian name is pronounced 
‘‘loose and vicious.’’** It is, however, but 
an irregularity which may be waived and 
which a court will disregard as not affecting a 
substantial right.” If there are several par- 
ties, and the initials used to desiguate them 
correspond with and answer to their christian 
names, it will be assumed that the former 
stood for the latter.“ But if initials are em- 
ployed they must be in the order in which the 
christians names of the defendant are. A 
summons served by publication was ad- 
dressed to P. T. B. Hopkins. The names of 
the party were T. Phelia Boyd H. The 
transposition made the notice of no effect, 
although it described her as the wife of John 
C. H., and recited that she was described by 
her true name in an exhibit attached to the 
papers in the case.‘ 

Distinguishing words, such as ‘‘senior’’ 
and ‘‘junior,’’ form no part of the name.* 
If there are two persons of the same name, 
and the word ‘‘senior’’ is used, it will be pre- 
sumed that the elder of the two is intended; 
but this presumption may be rebutted.” If 
a father and his son are of the same christian 
name, prima facie, when the name is used, 
the former is meant.” 

Mere verbal inaccuracies in a name will 
be disregarded. A citation against a railroad 
company will support an action against a 
railway company.” 

Every interest in court should be repre- 
sented by some competent party. A cause 
cannot be entitled in the name of the estate 
of a deceased person.” The Kentucky code 


43 Ward v. Sands, 10 Abb. N. C. 60. 

44 Kellam v. Toms, 38 Wis. 592; Atwood v. Landis, 
22 Minn. 558; Knox v. Starks, 4 Jd. 20; Gardner v. 
McClure, 6 Jd, 250; Fanning v. Krapfl, 61 Iowa, 417. 

45 Ferguson v. Smith, 10 Kan. 402; Grant v. Birdsall, 
2N. Y. Civ. Proc. 422; Zwickey v. Haney, 63 Wis. 464. 

# Zwickey v. Haney, supra. 

47 Fanning v. Krapfi, 61 Lowa, 417. 

48 People v. Collins, 7 Johns. 549; Fleet v. Youngs, 
11 Wend. 522; Headly v. Shaw, 39 Ill. 356; Bidwell v. 
Coleman, 11 Minn. 78. 

4# Bate v. Burr, 4 Harring. (Del.) 130. 

® Brown V. Benight, 3 Blackf. (Ind.) 39. 

51G., H. & 8. A. Ry. Co. v. Donahoe, 56 Tex. 162; 
Central, ete. R. Co. v. Morris, 3S. W. Rep. 457 (Tex.). 

82 Estate of Columbus v. Monti, 6 Minn. 568. 
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provides that the summons shall command 
the officer to whom it is directed to summon 
the defendant named therein to answer the 
petition filed by plaintiff, giving his name, etc. 
The court say that, independent of the lan- 
guage of the law, it is manifest that it never 
was intended to leave the officer the discre- 
tion, or to impose upon him the duty, of 
identifying defendants whose names are not 
given in the summons or even known to the 
plaintiff. Hence, awrit directing an officer 
*‘to summon the unknown children’ of per- 
sons named, is fatally defective.” Where 
there are several defendants it is not enough 
to give the name of one only and follow it 
with et al. The court observe: ‘‘Is a sum- 
mons in which one defendant only is named, 
when in fact there are several defendants to 
the action, a good summons to the defend- 
ants not named in it? Must one who is 
served with a summons to which he does not 
appear to be a party take notice at his peril 
that he is really a party to the action? To 
hold so we must hold that the section of the 
statute referred to is only directory in its re- 
quirements. But if it be directory, and not 
mandatory, why may the summons not omit 
to state the court in which the action is 
brought, or the county in which the com- 
plaint is filed, or the cause and general nature 
of the action, or the time within which the 
defendant is required to appear, or the 
amount of money or other relief demanded 
in the complaint, or all of them together, and 
still be held good? * * The summons is 
the process by which parties defendant are 
brought into court, so as to give the court 
jurisdiction of their persons. Its form is 
prescribed by law; and whatever the form 
may be it must be observed, at least sub- 
. stantially. * * We entertain no doubt 
that a summons must contain all that is re- 
quired by the statute, whether deemed need- 
ful or not, and, among other things, must 
state the parties to the action.”"* Undera 
statute which provides that an action is com- 
menced by filing a complaint and causing a 
summons to be issued thereon, which is to be 
directed to the sheriff and to command him 
to summon the defendant or defendants 
mamed therein to answer the complaint filed 


38 Kellar v. Stanley, 5S. W. Rep. 477. 
4 Lyman Vv. Milton, 44 Cal. 630, approved in Ward 
v. Ward, 59 Id. 139. 





by plaintiff, giving his name, the writ in an 
action of forcible detainer omitted the names 
of the parties. These were properly set out 
in the complaint and bond, which, presume- 
ably, were served with the summons, but this 
does not appear from the report of the case. 
It was held that, pending a motion to quash 
the writ, plaintiff should have been permitted 
to amend.® 

I do not find that the question under con- 
sideration has been decided by the court of 
last resort in New York; and in the absence 
of a decision by it there exists the uncertainty 
common to all questions of practice in that 
State. It has been ruled there, at special 
term, that the section of the code setting out 
the essentials of a summons is mandatory, so 
far as the designation of the place at which 
plaintiff desired to have the trial is con- 
cerned. The summons in an action to fore- 
close a mortgage was accompanied by a notice 
of no personal claim. Defendant’s name was 
in the notice but not in the summons. The 
requirement that the latter should contain the 
name was held to be directory only.” In 
another foreclosure case neither summons 
nor complaint named two of the defendants ; 
they were referred to, however, as the wives 
of two other defendants named. It appeared 
that but one of these defendants had a wife. 
The summons was held irregular only.“ The 
summons and complaint named Freeman H. 
as defendant. They were served upon Tru- 
man H. After judgment by default execu- 
tion issued against the former and the 
property of the latter was sold under it. 
Subsequently, on an ex parte application, the 
court allowed an amendment inserting Tru- 
man wherever Freeman occurred. The gen- 
eral term held that the sale was absolutely 
void.” A case quite like this arose in Min- 
nesota. Service was made on William H. 
Landis. The defendant was named in the 
summons, complaint and other papers as 
William A. Landers. After judgment aad 


55 Galbreath v. Mitchell, 32 Ark. 278. 

56 Osborn v. McCloskey, 55 How. Pr. 345. ' 

57 Wiggins v. Richmond, 58 How. Pr. 376, ruled at 
special term. Other defects existed in the summons 
in this case. It did not specify the office, post-office 


address or street number of plaintiff’s attorney, 
neither did it contain a reference to any papers ac- 
companying it. 

8 Weil v. Martin, 24 Hun, 645; 1 N. Y. Civ. Proc. 
133. Decision at general term. 
| 8 Farnham v. Hildreth, 32 Barb. 277. 
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execution plaintiff obtained an order to show 
cause why all the proceedings should not be 
amended by inserting the first name as de- 
fendant, the application being rested on the 
grounds that he was the person against whom 
the cause of action existed ; that the execution 
had been levied on account of a debt he 
owed, and that, until after levy, plaintiff 
supposed his true name was that by which he 
was sued. The order allowing the amend- 
ment was reversed, and all the proceedings 
were held void.” Before it was required 
that the summons name the parties it was 
held that commencing an action in the maiden 
name of a female after her marriage was a 
misnomer merely, amendable by the court 
and not ground for a nonsuit.® 

It is enough to satisfy the statute if the 
names of all the parties to the action appear 
in the title of the summons. They need not 
be repeated in the body of it.” If a party 
who is sued by a wrong name answers to it, 
and judgment goes against him, he cannot 
take advantage of the misnomer.® If, in an 
action for an injunction to stay waste or the 
assertion of a hostile title by defendant, and 
for an accounting, the only relief granted is 
the injunction, the fact that a party whose 


_ Only interest or responsibility was in connec- 


tion with that branch of the case relating to 
the accounting was sued by a wrong name, 
does not prejudice the defendant, and is im- 
material. 

A person who is known as well by one 
name as another may sue or be sued by either. 
It is not material by what name he is known 
to the opposite party.” It is better to use 
the name by which he is generally known at 
the time the action is brought.® 

Fictitious Names.—To authorize the issu- 
ance of a summons in a fictitious name it 
must be stated that plaintiff or all the plaint- 
iffs, if there is more than one, are ignorant 
of defendant’s true name; and such igno- 

# Atwood v. Landis, 22 Minn. 558. See Moulton v. 
De MaCarty, 6 Robertson (N. Y.), 470; Likens vy. 
McCormick, 39 Wis. 313. 

61 Traver v. Eighth Ave. R. R. Co., 3 Keyes (N. Y.), 
497. 

@ Martin v. Parker, 14 Minn. 13. 

6 McCreedy v. Everding, 54 Cal. 168. 

Parrott v. Byers, 40 Cal. 614. 

% Eagleston v. Son, 5 Robertson (N. Y.), 640; Cooper 
v. Burr, 45 Barb. 9. 
% Cooper v. Burr, supra. 


® Gardner vy. Kroft, 52 How. Pr. 499; Miller v. 
Stettiner, 7 Bosw. 692; People v. Herman, 45 Cal. 692; 





rance must be real. The code does not 
authorize the use of a fictitious name, applica- 
ble to no particular individual, but adopted as 
an expedient to cover the name of a person 
not intended to be sued, and whom the 
plaintiff only purposes to make a defendant, 
if he discovers at some later period that he 
ought to do so.” It must appear that the 
name used is fictitious.” When the real 
name becomes known it must be substituted, 
otherwise judgment in the fictitious name 
will be erroneous.” If this is done such per- 
son becomes a party from the beginning of 
the action.” One sued by a fictitious name, 
who answers in his true name, cannot object. 
to the judgment in a collateral action be- 
cause no amendment was made.” But it is 
otherwise if there is a direct appeal from the 
judgment.” 

The code provisions concerning the manner 
of designating unknown defendants apply to 
all actions in which service may be made by 
publication, including those for partition.™ 
If unknown persons are made defendants 
and. are described as the unknown owners of 
property, adding the words ‘‘if any,’’ does 
not invalidate the summons.” Such persons 
may be designated by indicating their busi- 
ness or employment, as the man in command 
of the sloop H.” 

Partners.—The summons in suits by or 
against partners should be in their individual 
names. But if it is otherwise it may be 
amended.” If the individual names are 
given, following them with a description of 
the relation they occupy to each other, does 


Kane v. Rock River Co., 15 Wis. 179; Mecklem v. 
Blake, 19 Jd. 397. 

# Hancock v. First Nat. Bank, 93 N. Y. 82; Rosen- 
crantz v. Rogers, 40 Cal. 489. 

6 Hancock v. First Nat. Bank, supra. 

7 Crandall v. Beach, 7 How. 271; Aaron v. Lee, 11 
N. Y. Weekly Dig. 527; Ford v. Doyle, 37 Cal. 346. 

71 Campbell v. Adams, 50 Cal. 205; McKinley v. 
Castro, 42 Id. 570; McCabe v. Doe, 2 E. D. Smith, 64; 
Baldwin v. Morgan, 50 Cal. 585; Rosencrantz v. 
Rogers, 40 Jd. 489. 

72 Martin v. Coppock, 4 Neb. 173; Sacramento v. 
Spencer, 53 Cal. 737. 

738 Campbell v. Adams, 50 Cal. 203. 

74 McKinley v. Tuttle, 42 Cal. 570. 

7 Bergen v. Wyckoff, 84 N. Y. 659. 

76 Abbott v. Curran, 98 N. Y. 665. 

7 Pindar v. Black, 4 How. Pr. 95. 

78 Pollock v. Dunning, 54 Ind. 115; Hayes v. Lanier, 
3 Blackf. (Ind.) 322; Hughes v. Walker, 4 Jd. 50; Bar- 
rackson v. Worthington, 5 Jd. 213. 

79 Bushnell v. Allen, 48 Wis. 460; Martin v. Godwin, 
34 Ark. 682. 
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not limit the right to relief to such as may be 
obtained against them in the relation designa- 
ted.© 

Persons Acting in a Representative Capacity. 
—<Actions by or against persons who act in 
a representative capacity should be indicated 
by the summons. The rights of parties who 
act in such capacity are distinct from those 
which attach to them as individuals. If 
there is a variance between the summons and 
the complaint as to the capacity in which the 
defendant is sued, the latter will be deemed 
irregular.*' If the suit is by or against one 
who is acting ina representative capacity, the 
word ‘‘as’’ must be inserted between the name 
and the descriptive title, otherwise the latter 
will be regarded as descriptio persone.™ A writ 
against A ‘‘as he was the guardian of B,’’ is 
against A personally. The words quoted are 
surplusage.* The summons, in a cause in 
justice’s court, did not show, as the fact was, 
that the infant plaintiff sued by guardian. 
The omission was held to be a mere irregu- 
larity, which might be cured on motion after 
appearance. The summons may be amended 
during the trial so as to make the action in 
plaintiff’s individual right instead of as as- 
signee. The words, ‘‘as administratrix,’’ 
may be stricken out of the complaint and 
summons before trial, and judgment prayed 
against defendant personally.“ If, by stat- 
ute, or by force of contract, there has been 
a devolution of liability from the original de- 
fendant, the party who has become liable may 
be substituted as defendant after the issues 
have been joined and the cause sent to a 
referee to hear, try and determine. But if 
the reference was by consent of parties the 
order making it will be vacated. The 
summons, in an action brought by an officer 
as such, must affirmatively disclose his official 
capacity, otherwise it will be quashed.® 

Actions Against Municipalities.—Under a 
statute requiring that in actions by or against a 

* King v. Bell, 18 Neb. 409. 

81 Fond du Lac v. Bonesteel, 22 Wis. 251; Blanchard 
v. Strait, 8 How. Pr. 83; 1 Chit. Pl. 151. 

8 Merritt v. Seaman, 6 N. Y. 168; Holton v. Parker, 
13 Minn. 383; Wheeler v. Smith, 18 \\ is. 651; Frink v. 
Sly, 4 Id. 310. 

83 Rollins v. Marsh, 128 Mass. 116. 

84 Wheeler v. Smith, 18 Wis. 651. 

§ Martin v. Johnson, 8 Daly, 541. 

% Tighe v. Pope, 16 Hun, 180. See McMahon y. 
Harrison, 12 How. Pr. 39; 3 Abb. Pr. 89. 


& Abbott v. Jewett, 25 Hun, 603. 
§ Hamilton vy. Spiers, 2 Utah, 225. 





county the county shall be designated by its 
name, actions on obligations due the county 
may be brought in the name of the supervisors 
thereof. Under a provision that towns shall 
sue and be sued by their name, except where 
town officers are authorized to sue and be 
sued by their name of oflice for the benefit of 
the town, an action against the supervisors 
by name, followed by the description, ‘‘super- 
visors of the town of U,’’ is against them as 
private persons.” If an action is brought 
against all the members of a governing body, 
jointly as such, the complaint cannot be 
amended by striking outdefendants’ names 
and inserting that of the corporation.” 
Notice to Appear.—The entry of judgment 
by default, in the absence of a notice in the 
summons that, in case the defendant failed to 
appear and answer within the time prescribed 
by law, plaintiff would take judgment for the 
sum demanded in the complaint, is such an 
irregularity as justifies the court in vacating 
a judgment so taken.” Defendant is under 
no obligation to appear until the expiration 
of the time designated, and any proceedings 
taken prior thereto are null and void.* 
Defendants are presumed to know their 
rights under the law, and requiring an answer 
or appearance within less time than is fixed 
thereby is not prejudicial.** Such an error is 
a mere irregularity and may be amended nunc 
protunc.™ If two dates are given, one being 
within the twenty days allowed and the other 
beyond that time, the error is immaterial.” 
There is no presumption that a date given in 
the summons is an error. Hence, under a 
statute requiring that a summons issued by a 
justice shall command the defendant to appear 
not more than seventy-four days from its date, 
a writ dated June 10, 1879, requiring an 


8 Supervisors v. Hall, 42 Wis. 59; Bullwinkel v. 
Guttenberg, 17 Jd. 584; Cairns vy. O’Bleness, 40 Jd. 
49. 

® Holton v. Parker, 13 Minn. 383; Wild v. Super- 
visors, 9 How. Pr. 315. 

9 Bassett v. Fish, 75 N. Y. 303. 

% Ward v. Ward, 59 Cal. 139. 

% Guion v. Melvin, 69 N. C. 242. 

% Porter v. Vandercook, 11 Wis. 70. ; 

% Gibbon v. Freel, 93 N. Y. 93; 65 How. Pr. 273, cit- 
ing Watkins v. Sievens, 3 How. Pr. 28; Clapp v. 
Graves, 26 N. Y. 418; McCann v. R. K. Co., 50 Id. 176; 
Bradbury v. Van Norsirand, 45 Burb. 194, to the point 
that a judgment entered by default after the service 
of such a summons would have been irregular, and 
the error correctible on motion in the appellate court. 

% Gould v. Johnston, 24 Minn. 188. 
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appearance June 23, 1880, is a nullity.” A 
summons which required the defendant to 
appear before the judge for the county of R, 
at the court house in L, on the 10th Monday 
, 3d , etc., was held to be amendable 
in the discretion of the trial court. A writ 
returnable at a time other than is fixed by 
law is irregular and may be abated.” It is 
discretionary with the court to permit an 
amendment in such case.’ If nonotice has 
been given of a motion to amend and the 
court has denied it, the appellate court will 
not interfere with the action of the trial 
court. In some jurisdictions a summons 
which is made returnable at any other time 
than is fixed by law does not confer jurisdic- 
tion.) 

A statute provided that a defendant shall 
be cited ‘‘to appear at the next regular term’’ 
of the court to which the process was return- 
able, but did not require that the citation 
should contain the words quoted. It did re- 
quire that the time and place of holding the 
next regular term vf court shall be stated, 
which the citation served did. It washeld to 
be regular.’ 

Notice Concerning Nature of the Action and 
the Relief to be Demanded.—The character of 
the notice concerning the nature of the action 
and the relief demanded, varies considerably 
in the different States. Those which adopted 
the New York code generally followed the 
form prescribed by it, which was: 1. Inan 
act on arising on contract, for the recovery of 
money only, that plaintiff will take judgment 
for a sum specified in the notice. 2. In 
other actions, on failure to answer, that he 
will apply to the court for the relief demanded 
in the complaint. It is clear that the first 
clause includes all contracts, and that plaint- 
iff was restricted to the recovery of money 
only. ‘The amount to be recovered must 
appear from the contract or be capable of 
being reduced to a certainty from its terms.!™ 
Cases in which the recovery of a fixed sum 








% Brandenburger v. Easley, 78 Mo. 659. 

% Jackson v. McLean, 90 N. C. 64. 

% Jones v. Austin, 16 Ark. 356, and cases cited. 

100 Fisher v. Collins, 25 Ark. 97. 

101 Thompson v. McHenry, 18 Ark. 537. 

1022 Crowell v. Galloway, 3 Neb. 215; Briggs v. 
Sneghan, 45 Ind. 14; Shirley v. Hagar, 3 Blackf. (Ind.) 
2245; Crocker vy. Dunkin, 6 Id. 535; Carey v. Butler, 11 
Ind. 391. 

103 Cave v. Houston, 65 Texas, 619. 

4 Fiynn v. R. R. Co., 8 How. Pr. 810; Cobb v. 





was authorized were treated as based on con- 
tract, and held to be within that clause.'® 
And actions to recover liquidated damages,'“ 
and upon undertakings,'” and to recover for 
goods sold without an agreement as to the 
price,’ and for damages sustained by a re- 
fusal to convey land, where judgment was 
prayed for a specific sum.’ 

Where the notice was that judgment will 
be taken for a specific sum with interest 
thereon from a date given, it was held suffi- 
ciently certain—the amount being ascertain- 
able by computation—and unless a different 
rate of interest was specified it was presumed 
that the legal rate was to govern.’ The prin- 
cipal for which judgment will be taken must 
be stated." Ifthe word ‘‘dollars’’ is not 
inserted the notice is fatal."? An amend- 
ment may be allowed, changing the sum de- 
manded, although it defeats the statute of 
limitations as to the added amount." 

Actions for the following purposes were 
maintained under the second clause: Against 
an attorney to obtain an accounting of moneys 
collected ; 4 to recover for goods lost at an 
inn ;1* to vacate an agreement, procured by 
fraud, extending the time for payment; ?* to 
correct an error in an accounting; "™’ to re- 
cover unliquidated damages;"* to recover 
liquidated and unliquidated damages;" to 
recover damages for specific breaches of cov- 
enants in a Jease ; !” to recover for losses sus- 
tained by reason of failure to perform servy- 
ices ; *! to recover damages caused by fail- 
Dunkin, 19 Jd. 164; Henson v. Decker, 29 Jd. 385; 
People v. Bennett, 6 Abb. Pr. 343. 

16 Warren v. Gordon, 10 Wis. 499; State v. Wood- 
lief, 2 Cal. 241; People v. Bennett, 6 Abb. Pr. 313; 
Commissioners v. Classon, 17 How. Pr. 193, Contra. 
MeCoun v. R. R. Co., 50 N. Y. 176. 

106 Cemetery Board v. Teller, 8 How. Pr. 504. 

107 Montegriffs v. Musti, L Daly, 77. 

103 Mason v. Hand, 1 Lans. 66; Champlin v. Deitz, 
87 How. Pr. 214. 

109 Croden v. Drew, 3 Duer, 652. 

0 Calderwood v. Brooks, 28 Cal. 153; De Witt v. 
Swift, 3 How. Pr. 280. 

111 State v. Woodlief, 2 Cal. 241. 

12 Gundry v. Whittlesey, 19 Wis. 211. 

113 Deane v. O’Brien, 13 Abb. Pr. 11. 


114 West v. Brewster, 1 Duer, 647. 

15 People ex rel. v. Willett, 6 Abb. Pr. 37; 26 Barb 
78. 
16 Travis v. Tobias, 7 How. Pr. 90. 

1:7 McDougall v. Cooper, 31 N. Y. 498. 
8 Tuttle v. Smith, 14 How. Pr. 395; 6 Abb. Pr. 329; 
Salters v. Ralph, 15 Abb. Pr. 273. 

19 Norton v. Cary, 28 How. Pr. 469; 14 Abb. Pr. 364. 

12% Cobb v. Dunkin, 19 How. Pr. 164. 

121 Atwill v. Le Roy, 15 How. Pr. 227. 
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ure to make a conveyance;’” and damages 
sustained by failure of warranty ;' and for 
breach of promise of marriage ; and against 
a common carrier for loss of goods ; ™ for the 
wrongful taking, detention and conversion of 
personalty ; to recover damages sustained 
by fraudulently inducing plaintiff to purchase 
a worthless note ; !” and actions for slander.!” 

The summons must indicate the nature of 
the action.” If the complaint states a cause 
of action under clause two and the summons 
is drawn under clause one, the former will be 
irregular.” And a general appearance will 
not waive the defect." But if the complaint 
is served with the summons or afterward, on 
defendant’s appearance, a variance between 
them as to the nature of the action is imma- 
terial. The rule deduced from the New 
York cases by Mr. Wait, is that a summons 
framed under the second clause and served 
with the complaint will not be set aside, if 
the case should properly come within the first 
clause. But whenever a summons is framed 
under clause one and the complaint sets out 
a cause of action under the other clause, the 
latter, and not the former, will be set aside.1™ 

The complaint alleged a fraudulent con- 
version. The summons recited that a money 
judgment was demanded. There was no 
appearance by defendant and a verdict was 
found in his favor on the question of fraud. 


122 Johnson v. Paul, 14 How. Pr. 454. 

1% Dunn v. Bloomingdale, 14 How. Pr. 474. 

1% McNeff v. Short, 14 How. Pr. 463, overruling 
Williams v. Miller, 4 7d. 94. 

1% Campbell v. Perkins, 18 N. Y. 430, overruling 
Trapp v. R. R. Co.,.6 How. Pr. 237. 

1% Porter v. Hermann, 8 Cal. 619; Voorhies v. Scho- 
field, 7 How. Pr. 51. 

127 Hartshore v. Newman, 15 Abb. Pr. 63. 

128 Dyas v. Keaton, 3 Mont. 495. 

129 Smith v. Aurich, 6 Colo. 388; Porter v. Hermann, 
8 Cal. 619; Dyas v. Keaton, 3 Mont. 495; Baxter v. 
Arnold, 8 How. Pr. 346. 

190 Ward v. Ward, 59 Cal. 139; Fond du Lac v. Bone- 
steel, 22 Wis. 251; Dyas v. Keaton, 3 Mont. 495; Porter 
y. Hermann, 8 Cal. 619; Brown v. Eaton, 37 How. Pr. 
325; Ridder v. Whitleck, 12 Jd. 208; Webb v. Mott, 6 
Id. 489; Flynn v. R. R. Co., Jd. 308; Hewitt v. Howell, 
8 Id. 346; Bender v. Comstock, 4 Robertson, 644. 

181 Fond du Lac v. Bonesteel, 22 Wis. 251. Contra: 
Dix v. Palmer, 5 How. Pr. 233; Webb v. Mott, 6 Id. 
439; Baxter v. Arnold, 9 Jd. 445; Hewitt v. Howell, 8 
Id. 346; Flynn v. R. R. Co., 6 Id. 308; Sweeney v. 
Schultes, 5 West Coast Rep. (Nev.) 662; Dyas v. Kea- 
ton, 3 Mont. 495. 

12 Fond du Lac v. Bonesteel, 22 Wis. 251; Baxter v. 
Arnold, 9 How. Pr. 445. Contra: Ridder v. Whitlock, 
12 How. Pr. 208. See King v. Blood, 41 Cal. 317; 
McCoun v. R. R. Co., 50 N. Y. 176. 

183 1 Wait’s Practice, 479, 480 





It was held that under the notice plaintiff 
could only take such judgment as was de- 
manded, and that a defective summons will 
not sustain a judgment on default.™ The 
complaint, in an action upon a bond, alleged 
that defendants had failed to pay over a sum 
named. The summons notified them to appear 
and abide the order of the court. Judgment 
by default was reversed.“ Buta judgment 
so rendered is good if the complaint was 
served with the summons.!* 

Where the code provides that in actions for 
the recovery of money only, there shall be in- 
dorsed on the writ the amount to be stated in 
the precipe for which, with interest, judgment 
will be taken if defendant fails to answer, and 
if he fails to appear judgment shall not be 
rendered for a larger sum and the costs, it is 
error to take judgment by default when such 
indorsement is not made.’ No other judg- 
ment can be rendered than that of which the 
indorsement gives notice.“ If defendant 
does not appear the indorsement cannot be 
amended, although the action is one in which 
it need not have been made.” The contrary 
is the rule established in Kansas.!“° 

Notice that plaintiff will apply to the court 
to have the amount which he is entitled to re- 
cover ‘‘ascertained by the court or under its 
decision,’’ is equivalent to saying that it is to 
be ascertained by the court in propria 
persone, and is good. And notice to the 
effect that, on failure to answer ‘‘application 
will be made to the court for the relief de- 
manded in the complaint,’’ apprises defend- 
ant that plaintiff will make such application.“ 
It is not sufficient to say, merely, that plaint- 
iff will take judgment.™ 

The codes of California and of the Pacific 
Coast States and some others, provide that 


1% Porter v. Hermann, 8 Cal. 619. 

13% State v. Woodlief, 2 Cal. 241; People v. Greene, 
52 Id. 577. To the same effect are Dyas v. Keaton,3 
Mont. 495; Smith v. Aurich, 6 Colo. 388; Atchison R. 
R. Co. v. Nicholls, 8 Jd. i88; Sweeney v. Schultes, 5- 
West Coast Rep. (Nev.) 662. 

13% Warren v. Gordon, 10 Wis. 499. It does not ap- 
pear whether or not the complaints were served with 
the summonses in the California cases. 

137 Frinckh v. Evers, 25 Ohio St. 82. 

138 Watson v. McCartney, 1 Neb. 131. 

189 Tbid. Williams v. Hamlin, 1 Handy (Ohio), 95 

14# George v. Hatton, 2 Kan. 338; Weaver v. Gardner, 
14 Id. 347; Knowles v. Armstrong, 15 Jd. 871. 

141 White v. Iltis, 24 Minn. 43. 

142 Hotchkiss v. Cutting, 14 Minn. 537. 

M48 Sweeney v. Schultes, 5 West Coast Rep. (Nev.) 
662. 
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the summons shall contain a statement of the 
‘‘cause and general nature of the action.’’ 
This must be substantially complied with.™ 
It is not a compliance to say, in an action for 
injury to the person, that ‘‘certain damages’’ 
have ‘‘been incurred by plaintiff by reason of 
the negligent operating of defendant’s rail- 
road, its locomotives and appurtenances, by 
its agents and servants, particularly de- 
scribed in the complaint.’’ The service of 
the complaint, not being required, did not 
cure the defect.“ The notice must disclose 
from what source the damages claimed arose, 
whether by virtue of a written or oral con- 
tract, or by reason of injuries done to person 
or property, or by other and what acts of de- 
fendant.' In real actions it is only required 
that, if two or more defendants reside in the 
same county, the complaint be served on one 
of them. Hence, a reference in the summons 
served on those who are not served with the 
complaint to the latter for a description of 
the demanded premises is sufficient.” 

In Missouri, the summons is a nullity if it 
does not state the nature of the suit and the 
sum demanded, unless the defendant is 
otherwise advised of the nature of the de- 
mand.!* 

Signatures of Attorneys.—It was formerly 
held in New York and Minnesota, that the 
summons must be signed by a written sub- 
scription.” It is now well settled in both 
States that a printed signature is good.” 
This is the rule in Wisconsin.“ If the 
signature is not that of the party, one who 
has not been admitted as an attorney cannot 
sign as agent.’ Plaintiff’s signature to the 
summons is of no avail unless he is an 
attorney.* A summons issued by a firm 
need not be signed by the individual members 


14 People v. Greene, 52 Cal. 577; Atchinson R. R. 
Co. v. Nicholls, 8 Colo. 188. 

145 Atchison R. R. Co. v. Nicholls, supra. See Barn- 
dollar v. Patton, 5 Colo. 66. 

14 Smith v. Aurich, 6 Colo. 388. 

147 Calderwood v. Brooks, 28 Cal. 151. 

18 Branderburger v. Easley, 78 Mo. 659. 

149 Kansas v. Johnson, 78 Mo. 661. 

10 Farmers’, etc. Co. v. Dickson, 17 How. Pr. 477; 
Ames v. Schurmeier, 9 Minn. 221. 

151 Barnard v. Heydrick, 49 Barb. 62; Mutual Ins. 
Co. v. Ross, 10 Abb. Pr., note; Mayor v. Eisler, 2 Civ. 
Proc. 125; Herrick v. Morrill, 33 N. W. Rep. (Minn.) 
849. 
182 Mezchen v.'More, 54 Wis. 214. 

158 Weir v. Slocum, 3 How. Pr. 897. 
1% Johnston vy. Winter, 7 Alb. L. J. 135. 





thereof, nor need such names be given. If 
the signature to the summons is in the firm 
name and the complaint served with it is 
signed by one member of the firm, and all 
subsequent papers served are so signed, the 
court may order that the former be amended 
by substituting the individual for the firm 
name. 

Post-office Address.—The requirement that 
the summons shall contain the post-office ad- 
dress of plaintiff’s attorney (he signing the 
writ), and that his street and number be 
given is directory merely.” The omission 
of the name of the city after the street num- 
ber in a copy summons served by publication 
is immaterial, where such name was given in 
the date and in the statement of the place 
where the summons was filed.“* The require- 
ment that defendant serve a copy of his 
answer ‘‘on the person whose name is sub- 
scribed to the summons, at a place within the 
State, therein specified, in which there is a 
post-oflice,’’ is fulfilled by a demand for serv- 
ice upon the ‘‘subscriber at his office in the 
city of R, Minnesota.’’ The summons was 
regular upon its face and sufficient to confer 
jurisdiction if the subscriber had no office 
there. If defendant was unable to serve his 
answer on that account, perhaps it would 
have been ground for setting aside the judg- 
ment, or for setting aside service of the 
summons. J. R. Berryman. 


155 Bank of Geneva v. Rice, 12 Wend. 424. 
1% Sluyter v. Smith, 2 Bosw. 673. 

137 Wiggins v. Richmond, 58 How Pr. 376. 
8 Van Wyck v. Hardy, 39 How. Pr. 392. 
199 Hotchkiss v. Cutting, 14 Minn. 537. 








CONTRACTS IN RESTRAINT OF TRADE—PHY- 
SICIANS — PRACTICE— BREACH — SAME — 
TIME. 


FRENCH V. PARKER. 





Supreme Court of Rhode Island, May 17, 1888. 


1. Contracts in Restraint of Trade—Physicians— 
Practice—Breach.—An agreement by a physician upon 
the sale of his practice not to again embark in busi- 
ness in a certain town is valid, andis broken if, after 
his removal to a neighboring place, he returns occasion- 
ally to treat former patients. 


2. Same—Time.—Limitation as to time does not 
enter into the question of the validity of such a con- 
tract. 
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DurRFEE, C. J., delivered the opinion of the 
court: 

The case stated in the bill is to the effect that in 
February, A. D. 1887, the defendant, who was 
then a physician and surgeon living and practic- 
ing bis profession in the city of Pawtucket, pub- 
lished an advertisement offering to relinquish a 
very lucrative practice to the “right man, pur- 
chasing his real estate at its actual valve;” that 
the complainant, likewise a pbysician and> sur- 
geon, was then living and practicing his profession 
in Waterbury, Conn.; that he was led by the 
advertisement to enter into negotiations with the 
defendant, which resulted in his purchasing the 
said practice and estate, and his removal to Paw- 
tucket with his family, at great expense, and 
there entering upon the practice of his profes- 
sion as the successor of the defendant; that he 
paid the defendant $15,000, over $5,000 of which 
was for the practice, the assessed value of the 
estate being less than $10,000, and not of so much 
value to the complainant except for his use as a 
practicing physician; that the defendant gave the 
complainant, in addition to the deed conveying 
the estate, a written covenant by which, in con- 
sideration of one dollar and other valuable con- 
siderations, the defendant assigned his practice to 
the complainant, and agreed to introduce and 
reccommend the complainant to his patierts, and 
also agreed not to engage, at any time thereafter, 
‘in the practice of medicine or surgery in said 
city of Pawtucket.” The bill alleges that the de- 
fendant has opened an office in Providence, ad- 
vertised his card in the Pawtucket papers, visited 
his old patients, and is now practicing medicine 
and surgery in Pawtucket daily, to the great 
damage of the complainant, and that the defend- 
ant declares that he intends to continue to visit 
and prescribe professionally for all persons in 
Pawtucket who may call for him. The bill asks 
for an injunction to restrain the defendant from 
practicing in Pawtucket. The defendant demurs. 

The defendant contends, in support of the de- 
murrer, that the covenant, being a covenant in 
restraint of the exercise of a profession, is void 
because it is without limitation of time. The 
ground of this contention is that such a contract 
is valid only when it is reasonable, and it is not 
reasonable if the restraint which it imposes is 
larger than is necessary for the protection of the 
party in whose favor it is implored. This view is 
in accord with the language used by the judges 
in several English cases, bnt no case is cited in 
which it has been held finally that a contract in 
restraint of trade or business is void simply be- 
cause the duration of the restraint is not limited. 
We know of no such case. In Hitchcock v. Coker, 
1 Nev. & P. 796, 6 Adol. & E. 438, the defendant 
had agreed not at any time to engage in the busi- 
ness of chemist and druggist, or either of them, 
in the town of Taunton; and the court of king’s 
bench, on the authority of the language used by 
Tindal, C. J., in Horner v. Graves, 7 Bing. 735, 
743, decided that the a, reement was void because 





it was unlimited as to time; but, on appeal to the 
judges in exchequer chamber, the decision was 
reversed, Tindal C. J., delivering -the opinion. 
In the course of his opinion, he said: ‘*We agree 
in the general principle that, where the restraint 
of a party from earrying on a trade is larger and 
wider than the protection of the party with whom 
the coutract is made can possibly require, such 
restraint must be considered as unreasonable in 
law, and the contract which would enforce it 
must be therefore void.”? But, distinguishing 
between extent and duration of restraint, he 
held, speaking for the court, that the contract was 
valid, because a trader has an interest in his trade 
beyond his own exercise of it, namely, the good 
will, which may be sold, bequeathed, or become 
assets, and which it is therefore not unreasonable 
for him to have protected by a continuance of the 
restraint beyond his own life. The defendant 
contends that the ground of this decision is that 
there is, in the case of a trade, a good will which 
may be bequeathed or may pass as assets, and 
which will therefore be the more valuable for a 
continuance of the restraint after the trader’s 
death; whereas, there is no good will attaching 
to the profession of a physician or lawyer which 
can be bequeathed or pass as assets, and therefore 
any continuance of the restraint after the death of 
the lawyer or a physician is unreasonable because 
it will avail nothing. We think this is too narrow 
a view of the decision. One of the cases promi- 
nently cited in support of this decision was Bunn 
v. Guy, 4 East, 190, in which the covenant of an 
attorney not to practice within certain limits was 
held to be good, although the restraint was un- 
limited as to time. Of course, the court would 
not have cited the case as authority for the de- 
cision if they did not regard it as falling within 
the principle of the de«ision. Moreover, a third 
reason was given for the decision, namely, that 
the good will of the trade might be sold during 
the life of the trader, and would sell for more if 
protected from competition during the life of the 
party restrained than it would if it were protected 
only during the life of the trader. This reason is 
as valid in the case of a profession as of a trade; 
for whether, technically speaking, there be any 
good will attending a profession or not, the pro- 
fessional practice itself would probably sell for 
more with the restraining contract, if the restraint 
were unlimited in duration, than it would if the 
restraint were for the life of the promisee or 
covenantee only. If the complainant here wished 
to retire from bis practice, and sell it, he could 
probably sell it for more if he would secure the 
purchaser from competition with the defendant 
forever than he could if he could only secure him 
from such competition during bis own life. So, 
if he wished to take in a partner, he could, for 
the same reason, make better terms with him. It 
seems to us that the real principle of decision in 
Hitchcock v. Coker, was this: that, if the con- 
tract were otherwise valid, it would not be held 
to be invalid simply because the restraint might 
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continue beyond the life of the party for whose 
benefit it was accorded, if, for any reason, it 
might be beneficial to him to have it so continue. 
In Archer v. Marsh, 6 Adol. & E. 959, which was 
decided after, though heard before, the decision 
of the court of exchequer chamber in Hitchcock 
v. Coker, Lord Denman, commenting on the re- 
versal of the judgment of the court of king‘s 
bench, said that the judgment was reversed ‘on 
the principle that the restraint of trade in that 
case could not be really injurious to the public, 
and that the parties must act on their view of 
what restraint may be adequate to the protection 
of the one, and what advantage a fair compensa- 
tion for the sacrifice made by the other.”’ This, 
if we understand it correctly, is equivalent to 
saying that, if the restraint be otherwise not un- 
reasonable, the courts will leave the parties to 
make their own terms in regard to its duration; 
and this is consonant with the uniform course of 
decision both before and since Hitcheock vy. 
Coker. Thus, the party restrained in Davis v. 
Mason, 5 Term. R. 118, was asugeon; in Hayward 
v. Young, 2 Chit. 407, a surgeon and man-mid- 
wife; in Mallan v. May, 11 Mees. & W. 652, a 
surgeon and apothecary; in Bunn v. Guy, 4 East, 
190, an attorney; in Butler v. Burleson, 16 Vt. 
176, a physician and surgeon; and ia McClurg’s 
Appeal, 58 Pa. St. 51, a physician. In all these 
cases the contracts were sustained, though un- 
limited as to time, simply because the area of 
restriction was not unreasonable. See, also, Gil- 
man v. Dwight, 13 Gray, 356; Atkyns v. Kinnier, 
4 Exch. 776; Hoyt v. Holly, 39 Conn. 326. In 
Butler v. Burleson, supra, the court say: “Dr. 
Burleson can be as useful to the public in any 
other town as at Berkshire, and the lives and 
health of persons in other villages are as import- 
ant as they are there.’?’ In Dwight v. Hamilton, 
113 Mass. 175, it was decided that a contract by a 
physician for the sale of his “practice and good 
will” in a particular town is valid, and carries 
with it an implied covenant on his part not to re- 
sume practice in the town, and that, if he attempts 
to do so, the court will restrain him by injunction. 
In Whittaker v. Howe, 3 Beav. 383, an agreement 
by a solicitor not to practice as solicitor in Great 
Britain for twenty years without the consent of 
the plaintiff, to whom he had sold his business on 
those terms, was held to be valid, and an injunc- 
tion was granted to prevent a breach. There the 
restraint was not unlimited, but, plainly, it might 
have lasted for years after the plaintiff's 
death. The contract is necessarily subject to a 
natural limitation, since it must terminate with 
the life of the party restrained; and, abstractly, 
there is no presumption that he will outlive the 
other party. It probably seldom happens that it 
makes any real difference whether the restraint is 
limited to the life of the party who profits by it, 
or is left without limitation, since the physician, 
lawyer, or trader who sells out his business in one 
place, to engage in it elsewhere, is not likely, 
after a few years, if he has any ability, to want to 





break up and return to his old home and then 
start anew. The tree that is transplanted and 
retransplanted after coming into fruit is not often 
the better for it. And it may be questioned 
whether the consideration is not of itself reason 
enough for allowing the parties to suit themselves 
in the matter. In Hastings v. Whitley, 2 Exch. 
611, the defendant had given his bond not to carry 
on the business of surgeon or apothecary at a par- 
ticular place. In suit thereon by the executors of 
the obligee, the bond was held to be good. The 
report states that one of the points for the defend- 
ant was that the bond was illegal and void if it 
should be construed to extend to the defendant’s 
practicing his profession after the obligee’s death. 
The court held that the obligation was co-exten- 
sive with the life of the obligor: and Parke, B., 
in giving judgment, said: ‘It was held in Hitch- 
cock v. Coker that there was nothing illegal in 
the ,restriction being indefinite as to duration, 
the same being in other respects reasonable.”’ 
The counsel for the defendant suggested, in the 
course of the hearing, the distinction which is 
here attempted, and the same judge replied: 
“What is the difference? The good will of an 
apothecary is often disposed of.’ And the court 
took no further notice of it, though the restraint 
extended to the business of the defendant as a 
surgeon as well as to his business as an apothe- 
cary, if it can be supposed that Baron Parke 
meant to say that the calling of an apothecary 
was a mere trade. The case, among the cases 
cited for the defendant, which comes nearest to 
an authority for him, is Mandeville v. Harman, 7 
Atl. Rep. 37. In that case the defendant had 
covenanted not to engage in the practice of med- 
icine or surgery in the city of Newark at any time 
afterwards. The suit was by the covenantee, in 
equity, for an injunction. The court refused the 
injunction on the ground that whether a restraint 
so unlimited as to time was reasonable or not bad 
never been decided in that State. The court did 
not decide that such a restraint was invalid, 
though its intimations were adverse to it. It re- 
ferred to Keeler v. Taylor, 53 Pa. St. 467, as hold- 
ing that such contracts, if not limited to a rea- 
sonable time, as well as confined to a reasonable 
space, were void at law. We have not been able 
to find any such doctrine in Keeler v. Taylor. 
The injunction was refused there because the 
terms of the contract were bard and complex; 
the injunction being, in the opinion of the court, 
of grace, not of right. In McClurg’s Appeal, 58 
Pa. St. 51, which was in all points almost identic- 
al with the case at bar, the same court which 
had previously decided Keeler v. Taylor granted 
an injunctiou, with very strong remarks in favor 
of the jurisdiction. See per Sharswood, J., 55. 
Mandeville v. Harman was a hard case for the 
defendant. Our conclusion is that it is not a 
sufficient reason for refusing the injunction that 
the contract is unlimited as to time. In this State 
the common law and chancery jurisdiction are 
vested in the same tribunal, and it is the practice 
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of the court, sitting in equity, to decide questions 
of law, as well as of equity, for itself, and to grant 
or refuse relief according as it decides them. 

The defendant contends that it is not a breach 
of the contract for him to visit his old patients in 
Pawtucket when summoned by them from Provi- 
dence. We think it is clearly a breach, his 
contract being not to engage at any time in the 
practice of medicine or surgery in the city of 
Pawtucket. It is true that the complainant may 
not get the patients if the defendant does not visit 
them, but it was the chance of getting them that 
would result from the defendant’s not practicing 
in Pawtucket which the complainant purchased, 
and this chance we think he is entitled to have 
secured to him. Demurrer overruled. 


NoTe.—“Contracts in total restraint of trade are 
void, but where the restraint is partial, reasonable, and 
founded upon a good consideration, it is valid, and 
will be enforced.’’! 

Consideration.—“In this class of cases a considera- 
tion must appear on the face of the agreement;’? but 
“courts do not inquire whether such consideration is 
equal in value to the restraint agreed upon,”’’ it being 
enough if it is legal and at some value. 

Reasonable and Partial.—What is a reasonable re- 
straint depends upon the circumstances of each case. 
The following contracts have been held reasonable: 
‘That neither defendant nor his assigns should keep a 
victualling house, or vend liquor in any place in Lon- 
don within a mile of Rosemary Lane during twenty- 
one years;5 that defendant should not set up trade 
within halfa mile at the plaintiff’s then dwelling house, 
or any other house that she, her executors or admin- 
istrators, should think fit to remove to, to carry on the 
trade of a linen draper;* that in consideration that A 
would take B as an assistant in his business as a sur- 
geon, for so long a time as it should please A, B 
agreed not to practice on his own account for fourteen 
years after leaving him within ten miles of the place 
where A lived, and gave a bond for this purpose;’ 


12Am. & Eng. Ency. of Law, 882, citing Mitchell v. 
Reynolds, 1 P. Wms. 181; 1 Smith’s Lead. Cas. (8th Am. 
ed.) 766; Whitney v. Slayton, 40 Me. 224; Perkins v. Clay, 
54 N. H. 518; Clark v. Crosby, 37 Vt. 188; Hedge v. Lowe, 
47 Iowa, 187; Arnold v. Kreutzer, 67 Iowa, 24; Lauben- 
heimer v. Mann, 17 Wis. 542; Fairbank v. Leary, 40 Wis. 
637; Keeler v. Taylor, 53 Pa. St. 467; McClurg’s Appeal, 58 
Pa. St. 51; Koehler v. Fearbacher, 2 Mo. App. 11; Wig- 
gins Ferry Co. v.C. & A. R. Co., 78 Mo. 389; Turner v. 
Johnson, 7 Dana (Ky.), 435; Stearns v. Barrett, 1 Pick. 
443; Linn v. Sigsbee, 67 Ill. 75; Peap Gas, etc. Co. v. Chi- 
cago, etc. Co., 20 Ill. App. 478; Bawser v. Bliss, 7 Blackf. 
(Ind.) 344; Lawrence v. Kidder, 10 Barb. 641; Chappell v. 
Brockway, 21 Wend. 157; Curtis v. Gakey, 68 N. Y. 300; 
Hoagland v. Segur, 38 N. J. L. 230; Jenkins v. Temples, 
39 Ga. 655; Gireraud v. Daudelet, 32 Md. 561; Lange v. 
Werk, 2 Ohio St. 519; Thomas v. Mills, 3 Ohio St. 274; 
Hubbard v. Miller, 27 Mich. 15; Lightner v. Menzel, 35 
Cal. 468. 

2 Metcalf on Contracts, 270. 

8 Id. 271. 

4 Sainter v. Ferguson, 7 C. B. 727, 728, 730; Hitchcock v. 
Coker, 2 Har. & Wall, 464; Gompers v. Rochester, 56 Pa. 
St. 194; Gireraud v. Daudelet, 32 Md. 561; Perkins v. Clay, 
54 N. H. 518; McClurg’s Appeal, 58 Pa. St. 51; Hall’s Ap- 
peal, 60 Pa. St. 458; Linn v. Sigsbee, 67 Ill. 75; Pierce v. 
Fuller, 8 Mass. 223. 

5 Mitchell v. Reynolds, Farb. 296. 

6 Cheesman v. Ramby, Farb. 297. 

7 Davis v. Mason, 5 T. R. 118. 





that a physician would not practice within twelve 
miles of a certain town;§ and again, “within a radius 
of ten miles of L;’”’? that a practicing attorney would, 
for a valuable consideration, abstain from business 
within certain limits; that an apothecary would not 
set up business within twenty miles.’ When it is 
agreed that one will not go into business within a cer- 
tain number of miles of a given place, the shortest and 
nearest mode of access is to be the standard of the 
estimate.12 The distance is to be measured by a 
straight line on a horrizontal plane.!’ Within ten 
miles of “L’? means within ten miles of the center of 
said town. 

It was held in one case that a contract was reasona- 
ble which provided that defendant should not embark 
in the sale of milk, etc., within two years from the 
time he left plaintiff’s employ, er within five miles of 
Northampton Square;5 and where one obligated him- 
self for a good consideration to offer no competition 
to the plaintiff’s stage, which ran between Boston and 
Providence; and where the defendant sold the 
plaintiff a grocery store, and verbally agreed not to 
carry on the same kind of business within a certain 
limited distance in the city of Boston.!” 


The following contracts have been held to be un- 
reasonable: That the obligor should never carry on, 
or be concerned in the business of founding iron; 
where a dentist had agreed not to practice within one 
hundred miles of York; and where the agreement 
was, that one would not follow or be employed in the 
business of a coal merchant for nine months;” or en- 
gage in the business of brewing at P or elsewhere;?! 
or a stipniation by one partner in selling out his share 
“to cease being in that trade ;” 2 or a bond conditioned 
that the obligor “shall never conduct or be engaged in 
the yeast powder business;” 2 or a stipulation not to 
be connected “directly or indirectly” in the manu- 
facture of spearm candles for a specified time in any 
part of the United States. And, likewise, in case of 
an agreement between partners engaged in manufact- 
uring daguerreotype materials, on dissolution, that one 
should never engage in that business again in any part 
of the United States.> And so, where a bond was 


8 McClurg’s Appeal, 58 Pa. St. 51. 

9 Cook v. Johnson, 47 Conn. 175. 

10 Bunn v. Guy, 4 East, 190. 

ll Hayward v. Young, 2 Chitty, 407. 

12 Leigh v. Hind,9 B. & C. 774; Woods v. Dennett, 2 
Stark. 89. 

13 Dingnan v. Walker, Johns. Rep. (Eng.) 446. 

14 Cook Vv. Johnson, 47 Conn. 175. 

15 Benwell v. Inns, 24 Beav. 307. 

46 Pierce v. Fuller, 8 Mass. 223. And see Perkins v. 
Lyman, 9 Mass. 522; Pyke v. Thomas, 4 Bibb, 486; Stearns 
v. Barrett, 1 Pick. 443; Palmer v. Stebbins, 3 Pick. 188. 

7 Pierce v. Woodward, 6 Pick. 206. And in this con- 
nection see Vickery v. Welch, 19 Pick. 523; Chappell v. 
Brockway, 21 Wend. 157; Ross v. Sadgbeer, Jd. 166; Gar- 
ver v. Peck, 1 Hoff. Ch. 479; Bawser v. Bliss, 7 Blackf. 
344; Grasselli v. Lowden, 11 Ohio St. 349. 

18 Alger v. Thacher, 19 Pick 51. And see Kensman v. 
Parkhurst, 18 How. 389; Lawrence v. Kidder, 10 Barb. 
641; Mott v. Mott, 11 Barb. 127; Van Marter v. Babcock, 
23 Barb. 633; Beard v. Dennis, 6 Ind. 200; Hilton v. Eck- 
ersley, 6 Ellis & B. 47. 

19 Horner v. Graves, 5 Moore & Payne, 768. But see 
Mallaud v. May, 5 M. & W. 548. 

20 Ward v. Byrne, 5 M. & W. 548. 

21 Hinde v. Gray, 1 M. & G. 195. 

22 Maier v. Homan, 4 Daly, 168. 

23 Callahan v. Donnally, 45 Cal. 152. 

% Lange v. Werk, 2 Ohio St. 519. 

2% Dean v. Emerson, 102 Mass. 480. 
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given not to engage in the business of asphaltum, roof- 
ing and pavement laying in the city or county of San 
Francisco, or State of California; or never to engage 
in the business of manufacturing and selling shoe cut- 
ters at any place within the State of Massachusetts ;?” 
or to abstain from running a steamboat on any of the 
waters of California;25 or not to carry on the perfume 
business within six hundred miles of London;” or not 
to engage in manufacturing or trading in palm leaf 
beds or mattrasses, in all the territory of the State of 
New York west of Albany, and as to cases where the 
facts were similar to those of the principal case. It 
has been held in Michigan that, ‘‘where a physician 
agrees in writing for a valuable consideration, not to 
practice his profession in a certain city or in its vicinity, 
he is bound by his contract, and the remedy against 
him is byinjunction. The injunction, however, should 
be precise, and define exactly what is meant by ‘‘in its 
vicinity.”” A distance of ten miles from the city limits 
on every side is suggested as being a proper one in 
this case.*! And in another case in the same State, 
where a bill was filed to restrain the defendant from 
practicing jhis profession of physician and surgeon at 
Maple Rapids and vicinity, contrary to the terms of an 
oral agreement alleged tu have been entered into he- 
tween the complainant and the defendant in August, 
1872. The proofs establishing the making of the parol 
agreement set up in the bill, whereby the defendant 
sold to the complainant for the sum of $3,000, certain 
real estate in the village at Maple Rapids, together 
with his practice as a physician and surgeon, and 
agreed not thereafter to practice his said profession in 
Maple Rapids, or in that vicinity, it was held that the 
execution of the deed of the real estate, and of a mort- 
gage back to secure the payment of part of the pur- 
chase price, could not be conclusively presumed to 
embrace all that was agreed upon, so as to exclude 
parol evidence of what the actual agreement was, un- 
der and in part performance of which they were exe- 
cuted; and that any distinct and separate portion of 
the original parol agreement not capable of being em- 
braced in these instruments could not be treated as 
merged in them; and, furthermore, the parol agree- 
ment having been performed within a few days by the 
conveyance to complainant of the real estate, and by 
the defendants putting him in full possession of his 
practice and removing from the village, it could not 
be insisted in defense that the contract was void under 
the statute of frauds as one not to be performed within 
a year.2 And in Iowa, where a physician, by a written 
contract, sold his medical practice to the plaintiff and 
agreed not to resettie in the same town, it was held 
that he was bound thereby not to again take up his 
residence in such town for the practice of his profes- 
sion, but that he might practice in that town and local- 
ity while residing elsewhere.® On the other hand, we 
find it laid down in Pennsylvania, that “an agreement 
for a valuable consideration, not to practice medicine 
within twelve miles of a particular locality is not un- 
reasonable, and the exercise of the profession within 
the prescribed limit may be restrained by injunction. 
And in Vermont, where it was agreed by “mutual 


2% Moore v. Bennett, 40 Cal. 251. 

2 Taylor v. Blanchard, 13 Allen, 370. 

2 Wright v. Ryder, 36 Cal. 357. 

2 Price v. Green, 16 M. & W. 346. 

30 Luwrence v. Kidder, 10 Barb. 641. 

31 Zimmerman Vv. Devin, 23 Fed. Rep. 50. 
32 Daty v. Martin, 32 Mich. 462. 

33 Haldeman v. Limonton, 55 Iowa, 144. 
34 McClurg’s Appeal, 58 Pa. St. 51. 





covenants, contained in a contract of copartnership 
entered into by A and B as practicing physicians and 
surgeons, that if A, at the expiration of the term, 
should sell vut his real estate, etc., to B, he would not 
“settle himself in practice within twenty miles of B,” 
and that B, if he did not buy out A, would not “settle 
himself in the practice of medicine and surgery within 
ten miles of A, said agreements were held to be valid 
and binding.” And in Connecticut, it has been so 
held in a similar case. And in Massachusetts, it has 
also been held that in a contract of sale of a business, 
and good will {by a physician there is an implied 
covenant that the vendor will not interfere with the 
enjoyment of what he has sold; and that if he does, 
such interference may be restrained by injunction.” 
And it was likewise so held in New York.® It has 
been held in Indiana, that “tan agreement not to sell 
milk in the town of C, is not violated by selling to 
another residing outside of C, at the farm of the first 
party outside of the town, merely with knowledge that 
the purchaser intends to retail the milk within the 
town.” 3? But we find it laid down in New York, that 
the systematically sending to houses of customers, the 
receiving of orders and delivery of goods within pre- 
scribed limits, within which one has covenanted not to 
engage in business, is a breach of the covenant, al- 
though done at a customer’s request, and although the 
business is engaged in outside of the limits. And in 
Maine, “‘where defendants sold plaintiffs an iron 
foundry at Calais, and agreed not to engage in the 
business of iron casting within sixty miles of that place 
for ten years, it was held that the bond was broken if 
the obligor became a stockholder in an incorporated 
company carrying on the business within those limits, 
or an employee of such corporation.’ 4! 

Time.—And finally, a limitation as to time, it seems, 
is never a ry el t in determining the valid- 
ity of these contracts.*? SOLON D. WILSON. 
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man v. Henderson, 58 Ga. 567; Ward v. Byrne, 5M. & W. 
548;7C. B. (N. 8.) 317; Whittaker v. Hawe, 3 Beav. 383; 
Jones v. Lees,1 H. & N. 189. And see generally Sutton 
v. Head, 5 8S. W. Rep. 410; Bishop v. Palmer, 6 N. Eng. 
Rep. 129; Nicoll v. Beere, 53 Law T. Rep. 659; Smith’s 
Appeal, 6 Atl. Rep. 251; Stafford v. Shortreed,17N. W. 
Rep. 756; Schwahn v. Holmes, 2 Cent. L. J. 668; Brewer 
v. Lamar, 18 Cent. L. J. 54. 
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1. AcCTION—Injonction—Bond—Surety — Bill in Equity 
—Dismissal. The pendency of an action for posses- 
sion of land and for rents and profits in another court 
will not bar an action on an injunction bond, for having 
wrongfully enjoined the plaintiff from maintaining an 
action for the possession of the same premises. The 
dismissal by consent of a billin equity after injunction 
issued does not fix the liability of the sureties on the 
injunction bond.— Large v. Steer, 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 490. 

2. APPEAL—Bill of Exceptions— Filing. The fail- 
ure of the clerk toindorse on a bill of exceptions, the 
fact of filing thereof is not fatal to it, such indorsement 
being mere evidence of the filing. — Foster v. Henson, 8S. 
C. Iowa, Oct. 2, 1888; 39 N. W. Rep. 505. 


8. APPEAL — Evidence — Objection. Where, ona 
trial by the court, improper evidence has been admitted 
after objection, subject to the objection, it will be pre- 
sumed that the triul court gave the evidence no con- 
sideration.— Foster v. Hinson, 8. C. lowa, Oct. 9, 1888; 39 
N. W. Rep. 682. 

4. APPEAL—Exceptions—Waiver — Uncertainty. 
Circumstances stated under which it was held that, 
under the practice of Pennsylvania, the neglect to 
serve on the opposite counsel a notice to produce a 
copy of the bill of exceptions until it is too lute to pro- 
cure it, waives the necessity of such demand. The an- 
swer of a judge to a mandate requiring him to sign a 
bill of exceptions, that the bill submitted to him is 
incorrect und incomplete, without stating how it is im- 
perfect, is bad for uncertainty. — Reichinback v. Ruddack, 
8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 488. 

5. APPEAL—Objections— Waiver. Where the only 
errors complained of relate to matters occurring at the 
trial, for which a new trial was prayed, but the over- 
ruling of such motion is not assigned for error, no 
question is properly raised on appeal.— Clark v. Schnur, 
8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 327. 

6. APPEAL— Record — Abstract. An abstract on 
appeal is futally defective, which omits an amendment 
toa substituted petition, thus rendering the answer 
thereto unintelligible, and also omits part of the evi- 
dence as immaterial. — McCoy v. American E. Co.,8.C. 
Towa, Oct. 10, 1888; 39 N. W. Rep. 703. 


























7. APPKAL—Record—Bill of Exceptions. A paper 
copied into the record as a bill of exceptions will not be 
so considered on appeal, unless some order or memo- 
randum, entered on the order book of the trial court 
made it such. — Winters v. Null, 8.C. App. W. Va., Sept. 
15, 1888; 7S. E. Rep. 443. 

8. APPEAL — Record — Review. Assignments of 
error presenting only questions of fact cannot be re- 
viewed in the ubsence of a statement of facts. — Inter- 
national, etc. R. R. v. Folliard, 8. C. Tex., Oct. 9, 1888; 98. 
W. Rep. 259. 

9, APPEAL—Weight of Evidence. The decision of 
the jury, sanctioned by the trial court, will not be re- 
versed on appeal, if there is sufficient evidence to 
sustain it, though such evidence is directly contra- 
dicted.— Martin v. Hopkins, 8. C. Kan., Oct. 6, 1888; 19 Pac. 
Rep. 311. : 

10. ARBITRATION AND AWARD— Part Acceptance. 
An award under an arbitration is an entirety, and a 
party thereto cannot accept the benefits of one part 
and complain of the illegality of another part.— Thorn- 
ton v. McCormick, 8. C. Iowa, Oct. 2, 1888; 3) N. W. Rep. 
502. 

1l. ASSAULT AND BATTERY—Aiding— Evidence. In 
an action for assault, which defendant is alleged to 
have aided, evidence of his acts and declarations at the 
time are admissible. — Cleareland v. Stillwell, 8 C. lowa, 
Oct. 12, 1888; 39 N. W. Rep. 711. 

12. ASSAULT AND BATTERY — Justification. If 
plaintiff and husband were boarding with defendant as 
his employees, he had no right after discharging them 
to eject her without reasonable notice to enable her to 
go peacefully, and no right to eject her in inclement 
weather or at an unreasonable hour, unless she was so 
acting as to disturb the peace of his household.— Redfield 
v. Redfield, 8. C. lowa, Oct. 9, 1888; 39 N. W. Rep. 688. 

13. ASSIGNMENT FOR CREDITORS—Sale—Appraisement. 
A judgment of sale by assignee in trust for cred- 
itors provided that the purchaser should be immedi 
ately put in possession, and before the sale no appraise 
ment was made: Held, that the sale was void under 
Gen. St. Ky. p. 972.—Graves v. Long, Ky. Ct. App., Oct. 2, 
1888; 9 S. W. Rep. 297. 

14. ATTACHMENT—Chattel Mortgage— Recording. 
A chattel mortgage was delivered to the recorder in 
the evening and so indorsed by him, but was not entered 
by him in the index till the next morning, after an at- 
tuchment had been levied: Held, that the attaching 
officer was not chargeable with constructive notice of 
the mortgage, because the recorder had a custom of 
not entering instruments received late inthe evening 
till the next day. — Hibbard v. Zenor, 8. C. Iowa, Oct. 12, 
1888 ; 39 N. W. Rep. 714. 

15. ATTACHMENT—Grounds— Different Form. An 
attachment sued out by alandlord under the general 
attachment law cannot be justified because there is 
ground for attachment to enforce the landlord’s lien 
under Code Ala., § 3061.— Bazley v. Segust, 8. C. Ala., July 
26, 1888; 4 South. Rep. 865. 

16. BaiL—Bond—Requisites. Under Texas law, a 
bail bond, with the place stated asthe county court in 
and for the county of county, State of Texas, at the 
court house thereof in the city of W, is defective, and 
judgment cannot be rendered thereon. — Hammond v. 
State, Tex. Ct. App., Nov 27, 1886;9 8. W. Rep. 269. 

17. BaASTARDY — Chastity of Complainant. Ina 
prosecution for bastardy against the putative father, 
he cannot introduce evidence to prove that complain- 
ant hus had carnal connection with other men, unless 
such connection occurred at such a period that it is 
possible that such other person may be father of the 
child. — Swisher v. Malone, 8. C. App. W. Va., Sept. 15, 
8888; 78. E. Kep. 439. 

18. BILLS AND NoTES—Factor—Actions. 
































Where a 





planter executes his notes and discounts them with his 
factor, who places the proceeds to his credit, the factor 
muy sve on them via ordinaria. —Gibert v. Seiss, 8. C. La., 
July Term, 1888; 4 South. Rep. 874. 
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19. BILLS AND NOTES — Trials — Verdict. In this 
case it was held that the instructions were inconsist- 
ent,and that the verdict did not cover the issues. — 
Pumphrey v. Walker, 8. C. Iowa, Oct. 8, 1888; 39 N. W. Rep. 
671. 

20. BOUDARTES— Acqulescence — Estoppel. Cir- 
cumstances stuted under which it was held that the 
acquiescence aid laches of a proprietorin submitting 
to un erroneous boundury line operated as an estoppel, 
and prevented him from seeking to obtain a rectifica- 
tion of the boundary.—Galbraith v. Lunsford, 8.C. Tenn., 
Oct. 18, 1888; 9S. W. Rep. 365. 

21. CHARITABLE UsEsS—Insurance — Patrol Company— 
Master and Servant. An association, formed for the 
purpose of saving life and insured and uninsured prop- 
erty exposed to dunger from fire, is a charity, the asso- 
ciation being supported by voluntary contributions. It 
is not liable in damages for any negligence of its 
servants. — Fire, etc. Co. v. soyd, 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 553. 

22. CHARITIES—Bequests—Grantee. A bequest of 
money in trust for the benefit of tne Catholic church on 
my farm in T county, with a direction that the legatee 
invest suid money sxfely for the benefit of said church, 
and that service shall be held in said church for my 
soul yearly, is valid. — Seda v. Huble, 8. C. lowa, Oct. 9, 
1888 ; 39 N. W. Rep. 685. 

23. CONTEMPT— Judgment — Collateral Attack. 
Where, upon evidence produced, a party is adjudged 
guilty of contemptin not producing the body of a per- 
son under a writ of habeas corpus, such judgment cannot 
be collaterally attacked by showing thut he had not 
such person in his custody, or that the writ was not 
duly served on him. — Ez parte Sternes, 8. C. Cal., Sept. 
28, 1888; 19 Pac. Rep. 275. 

24. ConTRACTS — Construction — Principal and Agent. 
An alleged agreement construed with the com- 
plaint and held to huve been exeeuted by an agent for 
certain undisclosed principals. — Morton v. Stone, 8. C. 
Minn., Oct. 9, 1888; 39 N. W. Rep. 496. 

25. CONTRACTS—Grain Dealers—Jury. Whether a 
grain deal is a gambling contract is for the determina- 
tion of the jury, under proper instructions. — Washer v. 
Bond, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 323. 


26. CONTRACTS—Obligations—Charters, An act of 
the legislature requiring street railways to pave the 
streets beyond their tracks is not unconstitutional as to 
a railway, which was built under a charter requiring it 
to pave the streets be ween its tracks, such power 
being reserved over ccrporations by the Iowa consti- 
tution.—Siour C. 8. R. 2. v. Sioux City, 8. C. lowa, Oct. 2, 
1888; 39 N. W. Rep. 498. 

27. CORPORATION—Franchises— Public Policy—Fraud, 
A corporation, authorized by its charter to fur- 
nish electric light and heut to a city, having the exclu- 
sive franchise for that purpose, cannot transfer its 
privilege toa water and gas company to break down 
competition, and cannot have an injunction to restrain 
another electric light company from operating in the 
city.— Appeal of Scranton, etc. Co., 8. C. Penn., Oct. 1, 1858; 
15 Atl. Rep. 446. 

23. CoUNTIEKES—Inquest—Fees. -—— A physician, sum- 
moned by the coronor to attend an inquest to make a 
post-mortem examination, cannot recover of the 
county a fee therefor. — Fears v. Nacogdoches Co., 8. C. 
Tex., Oct. 9, 1888; 9S. W. Rep. 265. 

29. CouUNTIES—Punishment of Claim — Recovery. 
Under Code Iowa § 2610, no recovery can be had against 
acounty for an unliquidated demund for an amount 
exceeding that presented to and dewanded of the board 
of supervisors.— Marsh v. Benton Co., 8. C. lowa, Oct. 12, 
1888; 39 N. W. Rep. 713. 

80. COUNTIKS — Printing — Adjourned Meeting. 
Where the board of supervisors fail to select a news- 
paper to do the county printing at the time prescribed 
by reason of a tie, it may uct ut a subsequent session.— 
Hovie v. Shaw, 8. C. lowa, Oct. 8, 1883; 3) N. W. Rep. 673. 

81, CRimINnaL Law — Appeal — Bond. A bond on 









































appeal to the county court from a conviction for a 
misdemeanor substantially complies with Texas law 
by the condition, that defendant shall pay all fines and 
costs inthe county court and all costsin the record- 
er’s court. — Caranaugh v. City of Fort Worth, Tex. Ct. 
App., June 6, 1#88; 9 8. W. Rep. 273. 

32. CRIMINAL LAW—Appeal— Jurisdiction. When 
the judgment aguinst defendant is a fine of $25 and im- 
prisonment for ten days, an appeal to the court of 
appeals will be dismissed, under Kentucky law.—Ball v. 
Com., Ky. Ct. App , Oct. 6, 1888; 9S. W. Rep. 304. 

33. CRIMINAL LAW—Buarglary — Tobacco Barn. A 
tobacco barn is not an outhouse, belonging to or used 
with any dwelling house, under Gen, St. Ky. ch. 29, art. 
5, § 4.— White v. Com., Ky. Ct. App., Oct. 6, 1888;9 8. W. 
Rep. 303. 

34. CRIMINAL Laws — Fines—Fees. A county at- 
torney is not entitled to commission upon a fine uncol- 
lected, because remitted by the governor. — Smith v. 
State, Tex. Ct. App., June 27, 1888; 9S. W. Rep. 274. 

35. CRIMINAL LAW—Fines—Fees. Under Kentucky 
law, a respite by the governor of a fine, except the 
commissioner’s fees, costs, ete.,is a respite of only 80 
much of the fine as the State is entitled to, and not of 
the thirty per cent. attorney’s fees.—Berry v. Shehan, 
Ky. Ct. App., Sept. 29, 1888; 9S. W. Rep. 283. 


36. CRIMINAL Law— Homicide — Confessions. A 
voluntary statement made by A before any proceed- 
.ings were instituted against him is admissible against 
him on his trial for murder, although he wasin the 
custody of the sheriff under order of court after being 
sworn as a witness and separated from other witnesses. 
— Boyett v. State, Tex. Ct. App., Dec. 15, 1886. 


37. CRIMINAL LAw—Misconduct of Jury. —— A verdict 
in a criminal case should be set aside upon the uncon- 
tradicted affidavit of a juryman, that in consultation 
another member stated that he knew the character of 
one of the defendant’s most important witnesses to be 
bad, and that affiant’s verdict was naturally affected 
thereby.— Mc Kissock v. State, Tex. Ct. App., June 9, 1886; 
98. W. Rep. 269. 

38. CRIMINAL LAW—Murder— Evidence. The evi- 
dence, which was circumstantial, was not sufticient, 
and the court properly directed a verdict of acquittal.— 
Com. v. Cozine, Ky. Ct. App., Oct. 2, 1888; 9 8. W. Rep. 289. 


39. CRIMINAL LAW—Murder— Separation of Jury. 
The separation of one of the jurorsin a murder case, 
pending the selection of the remaining jurors, he re- 
maining in the bar of the court while the others retired 
in charge of the officer, it not being shown that any of 
them conversed with any one during the separation, is 
no ground for reversal. — Bailey v. State, Tex. Ct. App., 
Oct. 12, 1887; 6 8. W. Rep. 270. 

40. CRIMINAL LAW— Robbery — Evidence. An in- 
dictment for robbery by assault, etc., is sustained by 
proof, that on a dark night defendant told A, who was 
drunk and a stranger, to hold up his hands, and that 
defendant, an officer, would arrest him for drunken- 
ness, and upon his so doing, the defendant took his 
money from his pocket. — McCormick v. State, Tex, Ct. 
App., Dec. 8, 1886; 9S. W. Rep. 277. 


41. CRIMINAL Law—Subsequent Acts— Evidence. 
On a trial for rape, evidence is admissible, that de- 
fendant, while in jail. was guilty of such conduct as 
indicated that he was feigning insanity. — Basham v. 
Com., Ky. Ct. App., Sept. 29, 1888; 9 8. W. Rep. 284. 

42. DEMURRER—Appeal. An order, simply sustain- 
ing a demurr to a complaint and awarding costs 
against the plaintiff, is not a final judgment from which 
an appeal will lie. — Joh v. Robi ,8.C. Ark., Oct. 
27, 1888; 9S. W. Rep. 432. 

43. DECENT AND DISTRIBUTION. Under the laws of 
Arkansas, the estate of un intestate who leave neither 
wife nor children, father or mother, descends to his 
brothers and sisters or their descendants; if dead, the 
brother and sisters taking per capita, und the descend- 
ants of the deceased brothers and sisters taking per 









































534 


THE CENTRAL LAW JOURNAL. 





No. 22 








stirpes. — Garrett v. Bean, 8. C. Ark., Oct. 27, 1888;9 5S. W. 
Rep. 435. 

44. DESCENT AND DISTRIBUTION — Judgment — Priori- 
ties. A obtained judgment against B before pro- 
ceedings to settle the estate of B’s deceased father, and 
before an action against B to fix a lien onthe land 
descending to B for his débts to his father’s estate: 
Heid, that A’s judgment had priority over such debts.— 
Scobee v. Bridges, Ky. Ct. App., Sept. 29, 1888; 9 8. W. Rep. 
299, 

45. DESCENT AND DISTRIBUTION—Tax. An adopted 
son is not within the meaning of the word “children,” 
in the collateral inheritance tax-law of 1885, and a 
legacy to him is subject to that tax. — In re Miller, N. Y. 
Ct. App., Oct. 2, 1888; 18 N. E. Rep. 139. 

46. DivorcE—Adultery — Evidence The evid 
of adultery need not be direct to authorizes a divorce; 
where circumstances admit of two interpretations, the 
one favoring innocence should be accepted.— Hurtzig v. 
Hurtzig, N. J. Ct. Chan., Oct. 18, 1888; 15 Atl. Rep. 537. 

47. DIVORCE —Cruelty. Defendant while sick re- 
fused to drink coffee prepared by her busband till he 
drank some of it, expressing a fear that he would poison 
her, and insisted upon going to her children’s house, 
After her recovery, she refused to return. Her disease 
sometimes Caused mental aberration: Held, that her 
husband was not entitled to a divorce for cruel treat- 
ment or outrages, under Texas law.—Sapp v. Sapp, 8. C. 
Tex., Oct. 9, 1888; 9S. W. Rep. 258. ‘ 

48. DivOrncE—Cruelty—Evidence.—— In an action for 
divorce for cruelty, the conduct and acts of the parties 
prior to the acts charged as admissible as confirming 
the acts alleged and as cumulative evidence. — Segel- 
baum v. Segelbaum, 8. C. Minn., Oct. 5, 1888; 39 N. W. Rep. 
492. 

















49. DivorcE—Decree — Realty. In a divorce suit 
the defendant, the husband, claimed that he had con- 
veyed certain realty to his wife,and she asserted that 
she had furnished the money to buy it. The decree 
provided, that all property obtained during and in 
consideration of marriage be returned, and that she 
receives the rents of this property for two years: Held, 
that this property was restored to him and subject to 
execution against him. — McCarty v. McCarty, Ky. Ct. 
App., Sept. 22, 1888; 9.5. W. Rep. 294. 

50. EJECTMENT—Disclaimer—Cost. If in an action 
of ejectment defendant disclaims title or possession, 
plaintiff may go to trial on the issue of possession and 
recover costs, if he can prove the disclaimer of posses- 
sion to be untrue.— Duncan v. Sherman, 8.C, Penn., Oct. 
1, 1888; 15 Atl. Rep. 565. 

51. EJECTMENT—Requisites. A plaintiff, before he 
can recover in ejectment, must prove that he has a 
legal or equitable estate in the land and is entitled to 
possession. — Hurd v. Harvey County, 8. C. Kan., Oct. 6, 
1888; 19 Pac. Rep. 325. 

52, EMINENT DOMAIN—Corporation — Procedure. 
In a procedure for condemnation by a corporation the 
court cannot inquire whether the corporation is. ade 
jure or a de facto corporation; that question is only 
cognizable upon a quo warranto. — Brown v. Calumet, etc. 
Co., 8. C. Ill., Oct. 2, 1888; 18 N. E. Rep. 283. 

53. EMINENT DoMAIN— Damages — Time of Valuation. 
——-A railroad entered by consent on B’s land and 
constructed its tracks. B claimed four years later, 
that the railroad had not fulfilled its contract with him, 
and instituted condemnation proceedings to obtain 
compensation for the land taken: Held, that the com- 
pensation must be assessed as of the time when the 
railroad first took the land.— Wier v. St. Louis, etc. R. R., 
8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 317. 

64. EMINENT DoMaIN—Widow—Compensation — Mort- 
gaze — Mortgagee. A widow who has purchased 
land at the sale by her husband’s executor is entitled 
to compensation for injuries to that land done under 
the right of eminent domain. Ruling as to the rights 
of a mortgagee as to damages recovered for injuries to 
land by a railroad which does not run upon the land 

















but adjoining it.— Knoll v. New York, etc. Co., 8. C. Penn., 
Oct. 1, 1888; 15 Atl. Rep. 571. 

55. EQuiTy— Canceling Deed—Evidence. Cancel- 
lation of a deed by a married woman was refused thirty 
years after, there being no evidence of fraud in pro- 
curing it. — Cassidy v. Pendleton, Ky. Ct. App., Sept. 25, 
1888; 98. W. Rep. 283. 

66. Equiry—Fraud— Judgment. A vendee, upon 
representations that a certatin judgment was a lien on 
the land sold, wherein the vendor was deceived, ob- 
tained a transfer to him of such judgment: Held, that 
the vendor may have such transfer annuled and may 
recover from the vendee the money realized by him 
thereon.—Savoie v. Meyers, 8. C. La., July Term, 1888; 4 
South. Rep. 882. 

57. Equiry—Jurisdiction— Eminent Domain. An 
action to subject damages awarded to Ain condemna- 
tion proceedings to a judgment against A for an unpaid 
balance on a judgment under which land was sold, is 
of equity jurisdiction. — Schafer v. Schafer, 8. C. Iowa, 
Oct, 4, 1888; 39 N. W. Rep. 697. 

58. EQuITy—Mistake—Specific Performance. ——When 
parties can be restored to their original position, equity 
will not grant specific performance, when it would be 
against cc i and justice to do so. In such case it 
is the duty of the court to assess plaintiff's damages in 
the same action.—Buckley v. Patterson, 8. C. Minn., Sept. 
24, 1888; 39 N. W. Rep. 490. 

59. Equiry—Pliea—Denial. A plea, denying knowl- 
edge or information as to an allegation of the petition 
and theretore calling for strict proof, is a sufficient 
denial, under Kentucky law.— Dickinson v. Gray, Ky. Ct. 
App., Sept. 25, 1888; 9S. W. Rep. 281. 

60. Equiry—Pleading — Reforming Deed. Under 
Alabama law, before correction in equity is granted of 
a mistake, made in the description of the land in a 
deed made by an administrator under authority of 
court, it must appear by allegations and proof that 
the price paid was reasonable, and that the vendee was 
a bona fide purchaser. — Ganey v. Sikes, S.C. Ala., Dec. 
Term, 1884; 4 South. Rep. 868. 

61. Equiry — Rescission — Pleadings. A petition 
against the heirs of plaintiff's deceased wife to rescind 
a deed of land made to her, stating that when he 
purchased the land he was so feeble mentally, and so 
much under her dominion as to have the deed made to 
her, states a good cause of action andis good on de- 
murrer.—Hounshell v. Sams, Ky. Ot. App., Oct. 25, 1888; 9 
8. W. Rep. 410. ; 

62. ESTOPPEL—Adverse Possession—Trover—Mechan- 
ic’s Lien. A purchaser ata sheriff’s sale upon a 
mechanic’s lien is not estopped from claiming ad- 
versely to a defective mortgage on the premises. 
Trover will not lie for oil taken from such premises. — 
National, etc. Co. v. Weston, 8. OC. Penn., Oct. 1, 1888; 15 
Atl. Rep. 569. 

63. EVIDENCE—Ancient Document— Declarations.-—— 
An old plat of town, if it is duly verified, is admissible in 
evidence to prove the boundaries of lots in that town. 
When the declarations of deceased persons with refer- 
ence to the boundaries of their land are admissible in 
evidence in issues between parties not privy to the 
declarants. — Lawrence v. Lennant, 8. C. N. H., July 19, 
1888; 15 Atl. Rep. 543. 

64. EVIDENCE—Deed. Where, in an action of eject- 
ment, defendant offers in evidence a sheriff's deed, 
merely to prove title, not having any judgment, the 
deed is properly rejected. — Tudor v. Hodges, 8. C. Tex., 
Oct. 16, 1888; 9S. W. Rep. 443. 

65. EVIDENCE — Husband and Wife — Striking Out — 
Witness. Where, in an action, the wife of the de- 
































fendant was examined as a witness touching a conver- 
sation between her and her husband, with reference to. 
the subject-matter of the suit, being called by the 
plaintiff and cross-examined by the defendant: Held, 
that a motion to strike out her testimony was too late. 
—Parkhurst v. Berdell, N. Y. Ot. App., Oct, 2, 1888; 18 N. E 
Rep. 123. 
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66. EXECUTION — Special — Indemnifying Bond. 
The Iowa law, about giving an officer after levy of 
execution an indemnifying bond, applies to special, as 
wellas general executions, and does not protect an 
officer who sells, after procuring an indemnifying bond, 
from liability to the owner, who has served the notice 
of ownership. — Bank of Reinbeck v. Brown, 8. C. Iowa, 
Oct. 4, 1888; 39 N. W. Rep. 524. 

67, EXECUTORS—Bond—Removal. The failure of 
an executor to give surety, when ordered to doso, 
within the delay fixed ipso facto removes him; the law 
is self-operative. —Succession of Guidry, 8. C. La., July 1, 
1888 ; 4 South. Rep. 893. 

68. EXECUTORS—Dative—Liability. In the absence 
of prayer and proof, that a dative executor had received 
sums of money from the executor, no judgment can 
validly be rendered against him.—Suc ion of Gag > 
8. C. La., July Term, 1888; 4 South. Rep. 869. 

69. EXECUTORS—Fraudulent Sales—Equity.——Equity, 
but notthe county court, has jurisdiction of an action 
by infant heirs to set aside alleged fraudulent sales of 
real estate made by an executor to purchasers having 
knowledge of the fraud. — Hawley v. Tesch, 8. C. Wis., 
Oct. 9, 1888; 39 N. W. Rep. 483. 

70. EXECUTORS—Sales—Heirs— Estoppel. Where 
the proceeds of land sold under a void order of the 
probate court are partly applied to pay the debts of the 
estate, and the balance used by their guardian for the 
benefit of the minor heirs, they never having tendered 
restitution of the purchase money, are estopped from 
asserting title to the land. — Zilis v. Ellis,8.C. Ala., 
December Term, 1887; 4 South. Rep. 868. 

71. FACTORS AND BROKERS — Commission — Mistake— 
Evidence—Notice. Where, in an action for commis- 
sions for the sale of lands, it is alleged that in the writ- 
ten authority to sell a stipulation that the authority 
should expire on a stated day, was by mistake omitted, 
and that the authority had expired before the sale, 
this evidence would not show a revocation of plaint- 
iff's authority, and a failure to instruct as to what con- 
stitutes such notice is not error.— Heffner v. Chambers, 8. 
C. Penn., Oct. 1, 1888; 15 Atl. Rep. 492. 

72. FORCIBLE ENTRY AND DETAINER— Maintaining.— 
Actual possession, and that only, is necessary to main- 
tain a forcible entry, under Kentucky law, and neither 
title, right of possession, nor constructive possession, 
is sufficient.— Dills v. Justice, Ky. Ct. App., Oct. 2, 1888; 9 
S. W. Rep. 290. 

73. Fraups—Statute of—Contracts—Memorandum.—— 
To satisfy the Minnesota statute of frauds, the contract 
of memorandum must not only contain a sufficient de- 
scription of the subject of the sale with the price agreed 
on, but also in that, or some other properly signed 
paper, the vendor must be so designated that he can be 
identified without parol proof. — Clampet v. Bells, 8. C. 
Minn., Oct. 9, 1888; 389 N. W. Rep. 495. 

74, FrauDs—Statute of—Title-bond — Oral Charge.—— 
An alleged oral modification of an agreement contained 
in a title-bond for land cannot be enforced.— Wigginton 
v. Ewell, Ky. Ct. App., Sept. 25, 1888;.9S W. Rep. 285. 

75. FRAUDULENT CONVEYANCE — Assignee — Creditor. 
Equity will entertain a suit brought by a creditor 
to set aside a fraudulent conveyance made by a debtor 
who had made an assignment for the benefit of his 
creditors, such creditor having asked the assignee to 
take measures to set aside the conveyance which the 
latter had neglected to do. — Lee v. Cole, N. J. Ct. Chan., 
Oct. 16, 1888; 15 Atl. Rep. 531. 

76. FRAUDULENT CONVEYANCE — Consideration. 
Where an officer conveys land to his infant sons, they 
having no means to pay for it, and the sureties on his 
official bonds are compelled to pay his liabilities, they 
may have the deed set aside as fraudulent. — Porter v. 

Green, Ky. Ct. App., Oct. 25, 1888; 9 8. W. Rep. 401. 

717. FRAUDULENT CONVEYANCE — Exemption — Volun- 
tary Conveyance. A conveyance to children of 
property exempt from execution cannot be set aside 
as fraudulent. — Richart v. Utterback, Ky. Ct. App., Oct. 

28, 1888; 9 8. W. Rep. 422. 
































78. FRAUDULENT CONVEYANCES— Intent of Parties.—— 
Intent by a mortgagor and mortgagee to hinder and 
delay the former’s creditors will render the mortgage 
void as to them, though there was no intent to defraud. 
— McCreary v. Skinner, 8.C. Iowa, Oct. 8, 1888; 39 N. W. 
Rep. 674. 

79. FRAUDULENT REPRESENTATIONS — Rescission. 
A party can rescind a contract induced by fraud, with- 
out first having positive knowledge of the falsity of 
the representations. The right of rescission depends 
upon the existence of the fraud. — Peterson v. Chicago, 
etc. R. R., 8. C. Minn., June 12, 1888; 39 N. W. Rep. 485. 

80. GARNISHMENT—Lien—Mortgage. The agent of 
the mortgagor of personal property in charge, who has 
been served with garnishee process, cannot,under Iowa 
law, prevent the mortgagee from taking possession, 
and in that case is properly discharged in the garnishee 
proceeding.— Booth v. Gish, 8. C. lowa, Oct. 10, 1888 ; 39 N. 
W. Rep. 704. 

81. GRAND JURORS—Aliens. Under Montana laws, 
a’ grand juror who, when empaneled, has only taken 
out his first papers, but before the vote was taken by 
the grand jury was naturalized, is competent. — Ter. v. 
Clayton, 8. C. Mont., Sept. 15, 1888; 19 Pac. Rep. 293. 

82. HOMESTEAD—Statute—Notice—Devise. Under 
the homestead law of New Jersey, property is not ex- 
empt from execution unless notice that homestead 
rights in it are claimed is given, according to the terms 
of the statute. One holding land under a devise from 
his wife is not entitled to homestead if he fails to take 
the prescribed steps to give notice until after the exe- 
cution against him is in the hands of the officer. — Mu- 
tual, etc. Co. v. Newton, N. J. Ct. Chan., Oct. 19, 1888; 15 
Atl. Rep. 512. 

83. HOMICIDE—Murder—Reasonable Doubt. Cir- 
cumstances stated under which it was held that the 
evidence was sufficient to reduce the homicide to a 
grade below that of murder in the second degree, such 
evidence being sufficient to create a reasonable doubt 
of malice. — Tiffany v. Commonwealth, 8. C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 462. 

84. HUSBAND AND WIFE — Judgment — Collateral A 
tack. A judgment on a note, given by a married 
woman, not for necessaries furnished herself or family, 
and for which credit was not given to her,is a mere 
nullity, and can be collaterally attacked. — Stevens v. 
Deering, Ky. Ct. App., Sept. 29, 1888; 95. W. Rep. 292. 

85. HUSBAND AND WIFE— Power of Attorney— Realty. 
A married woman, residing in but temporarily 
absent from Kentucky, may by power of attorney 
authorize her husband to convey her separate prop- 
erty.—Christmas v. Hahn, Ky. Ct. App., Sept. 22, 1888; 98. 
W. Rep. 279. 

86. INJUNCTION—Lease—Rent.——-Neither under Iowa 
nor common law, is a railroad entitled to an injunction 
restraining defendant from bringing an action at law to 
recover rent due from the company on a lease, which it 
is seeking to set aside as fraudulently made by its 
officers. — Dubuque, etc. R. R. v. Cedar Falls, etc. R. R., 8. 
C. Iowa, Oct. 9, 1888; 39 N. W. Rep. 691. 

87. INJUNCTION—Violation—Appeal. A defendant, 
who has been enjoined from buiiding a house on an 
alley and ordered to remove it, will not be required to 
answer for contempt in putting additional stories 
thereon pending an appeal. — Bannon v. Rohmeiser, Ky. 
Ct. App., Sept. 20, 1888; 9 8. W. Rep. 293. 

88. INsANITY—Homicide — Evidence. Where the 
insanity of a defendant in a murder case is set up as a 
defense, evidence of his excitability which exercised a 
controlling influence on his mind, rendering it uncon- 
scious of its own purpose and incapable of premedita- 
tion, is properly excluded.—Jacobs v. Commonwealth, 8. C. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 465. 

89. INSURANCE — Insurable Interest — Turnpike Com- 
pany—Bridges. A turnpike company which volun- 
tarily contributes to the erection of a bridge to be used 
by its customers and the general public has no insurable 
interest in the bridge, nor can the county intervene, in 
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case of loss by fire, to claim the insurance effected by 
the company; nor is either the company or the county 
entitled to cluim compensation for loss of tolls while 
the bridge is rebuilding as part of the insurance. — 
Farmer's, etc. Co. v. New Holland, etc. Co., 8. C. Penn., 
Oct. 1, 1888; 15 Atl. Rep. 563. 

90. INSURANCE—Mutual Benefit—Payment. A mu- 
tual benefit association split into two bodies, each 
claiming to bethe true association. A paid his dues in 
both, and one paid the assessment on his death to his 
heirs; the other collected the money, but did not pay 
it: Held, that A was not twice insured, and the latter 
body was not estopped and was discharged from lia- 
bility.—Bock v. Ancient Order U. W.,S. C. lowa, Oct, 1], 
1888; 39 N. W. Rep. 709. 

91. INTOXICATING LiQuoRs—Constitutional Law. 
Construction of an act prohibiting the sale of liquor to 
drunkards. The act d clared unconstitutional because 
its title does not conform to the requirements of the 
constitution.— Hyman v. State, 8. C. Tenn., Oct. 25, 1888; 9 
8. W. Rep. 372. 

92. INTOXICATING LIQUORS—Indictment — Evidence — 
Sunday. An indictment for selling intoxicating 
liquors without license is supported by evidence of a 
sale on Sunday, although selling on Sunday, either 
with or without a license is indictuble.— People v. Krank, 
N. Y. Ct. App., Oct. 2, 1888; 18 N. E. Rep. 242. 

93. INTOXICATING LIQUORS — Injunction — Harmless 
Error. A final decree for the abatement of a saloon 
and for a perpetual injunction will not be reversed be- 
cause a temporary injunction was granted without no- 
tice to the defendants.—State v. Douglass, 8. C. lowa, 
Oct. 9, 1838; 39 N. W. Rep. 686. 

94. INTOXICATING LIQuORS — Injunction — Voluntary 
Abatement. Appellant’s lessees used the building 
to sell liquors, but he sued them for possession, and 
they removed all liquors before this suit was brought, 
and shortly ufterwards surrendered possession, and 
since then no liquors were sold in the building: Held, 
that appellant would not be enjoined or assessed with 
costs.— Eckert v. Davis, 8. C. lowa, Oct. 2, 1688;39 N. W. 
Rep. 513. 

9%. INTOXICATING LIQUORS—Nuisance — Abatement.— 
Where defendant has for years maintained a nuisance 
by using premises to sell intoxicating liquors, a decree 
abating it should be made, although defendant discon- 
tinued it four days before answering. — Halfman v. 
Spreen, 8. C. Iowa, Oct. 3, 1888; 39 N. W. Rep. 512. 

9. INTOXICATING LIQUORS—Sales—Recovery of Money 
Paid. An agent who sells intoxicating liquors in 
violation of law, but does not receive the purchase 
price therefor,is not liable to the purchaser for the 
money paid, under Code Iowa,§ 1550.—Schoeber v. Ro- 
senfield, S. C. lowa, Oct. 11, 1838; 33 N. W. Rep. 706. 

97. JUDGMENT — Accounting — Res Adjudicata — New 
Trial—Statute. A judgment upon an accounting for 
new notes transferred to defendant in trust for the 
plaintiff is res adjudicata, and a new accounting (after 
three years) for part of the notes will be denied, the 
case not coming within the statutes of Kentucky al- 
lowing « new trial.—Anderson v. Meredith, Ky. Ct. App., 
Oct. 13, 1888; 9 8. W. Rep. 407. 

98. JUDGMENT—Entry—Stipulation. A stipulation 
that, when judgment is entered in a case pending in A 
county, a transcript may be forwarded to the district 
court in 8 county, where similar suits are pending, and 
similar judgments may be entered,is valid, and the 
judgments may be entered in vacation.— Western L. Co. 
v. English, 8. C. lowa, Oct. 16, 1888; 39 N. W. Rep. 719. 

99. JOVGMENT—Equitable Relief. Under Iowa law, 
a court of equity cannot relieve against a final judg- 
ment which the clerk has improperly entered against 
plaintiff, instead of a dismissal without prejudice, 
where the judgment has been fully pleaded in 
bar to a second action for the same matter, although 
complainant was ignorant of the error till the trial of 
the second action.—Lowery v. Greene Co., 8. O. Iowa, 
Oct. 4, 1888; 89 N. W. Rep. 623. 



































100. JUDGMENT — Injunction — Eqnity. A Dill in 
equity will be sustained to relieve the judgment con- 
fessed five years before on a warrant of attorney on a 
bond, the consideration of which was an agreement to 
suppress « prosecution for forgery.—Appeal of Given, 8. 
C. Penn., Oct. 1, 1888; 15 Atl. Rep. 468. 

101. JODGMENT—Justice—Lien,. Under Iowa law, 
the lien of u judgment by a justice of the peace con- 
tinues for ten years from the date of its filing by the 
clerk of the circuit court, and not from the date of 
actual rendition.— Rand v. Garner, 8. C. Iowa, Oct. 3, 
1888; 39 N. W. Rep. 515. 

102. JUDGMENT—Parties—Service. A judgment in 
an action by an heir against an adverse claimant for 
the recovery of land and for its division between 
Plaintiff and the other heirs, who were jo‘ned as de- 
fendants, but were not served, will be reversed.— White 
v. Avery, Ky. Ct. App., Sept. 29, 1883; 9S. W. Rep. 296, 

103. JUDGMENT— Rehearing — Infancy. Where an 
infant, upon attaining his majority, seeks to reopen a 
judgment, under Kentucky law, both for errors of law 
and of fact, and the oppusite party makes an issue of 
the matters of fact and avers matters of defense affirm- 
atively, to which the petitioner does not reply, the ap- 
plication for a rehearing must be refused.—Park v. Bol- 
linger, Ky. Ct. App., Sept. 29, 1883; 9S. W. Rep. 295. 

104. JUDGMENT — Res Adjudicata. Judgment for 
plaintiff, giving actual and exemplary damages for 
malicivus prosecution and for forcibly taking defend- 
ant’s property, containing the statement that it is not 
bused on the value of the property, will not bar a pend- 
ing action for the recovery of the property.—Pishaway 
v. Runnells, 8. C. 'Tex., Oct. 9, 1883; 9 8S. W. Rep. 260. 

15. JUDGMENT—Res Adjudicata — Ejectment. A 
judgment on appeal in ejectment that plaintiff owns an 
undivided half of the land, giving him an option to take 
such decree, otherwise the cuse to be remanded, does 
not adjudicate the other half to the defendant.— O’ Brien 
v. Gaslia, 8. C. Neb. Sept. 25, 1888; 39 N. W. Rep. 449. 


106. JUDGMENT—Res Adjudicata — Evidence. Cir- 
cumstances stuted under which,in a suit concerning 
the construction and application of a mortgage, «a judg- 
ment rendered, but appealed from, the appeal being 
still pending between the same partics touching the 
Same subject-matter, was held to be admissible in evi- 
dence.— Parkhurst v. Berdell, N. Y. Ct. App., Oct, 2, 1888; 
18 N. E. Rep. 123. 

107. JukyY—Discharge—Capital Case. A discharge 
of a jury in a capital case, after inability to agree upon 
a verdict for five days, and the end of the term having 
arrived, but no reason appearing why the term could 
not be continued, will bar another trial for the same 
offense.—Commonwealth v. Fitzpatrick, 8. C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 466, 

18. KILLING STOCK—Rallroads—Fences. —— The rail- 
roads are, under Iowa law, about killing stock, not re- 
quired to build fences so high that they will never be 
covered by snow, nor to remove the snow and drifts 
frem the fences.—Patten v. Chicago, etc. R. Co., 8. C. 
lowa, Oct. 11, 1888; 39 N. W. Rep. 703. 

109. LANDLORD AND TENANT — Presumption. A 
tenant cannot recover puyment for improvements 
made by him without an express sgreement to that 
effect with the landiord. The knowledge und acquies- 
cence of the latter as to the improvements creates no 
presumption that he intended to pay for them.—Gocio 
v. Day, 8. C. Ark., Oct. 27, 1883; 9 S. W. Rep. 433. 

110, Lim1TaTIons—Adverse Possession—Inclosure. — 
An instruction which assumes that adverse possession 
cannot ripen into title unless the land is inclosed, is 
error.— Beecher v. Galvin, 8. C. Mich., Oct. 5, 1888; 39 N. 
W. Rep. 469. 

lll. LimitaTions—Bailee—Conversion. 





























The stat- 





ute of limitations does not commence to run in favor of 
a bailee vill he denies the bailment and coaverts the 
property.— Reizenstein v. Marquardt, 8.C. Iowa, Oct. 2, 
1888; 39 N. W. Rep. 506. 

112. LrmITaTIONS—Statute of—Payment. 


A letter 
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in which the writer said, “I send you $10; I cannot now 
send you any more,” and acredit on the writer’s note 
of that date and of that amount will not take the case 
out of the statute of limitations as a payment, there 
being nothing to connect the letter and the payment 
with the credit on the note.—Appeal of Chapman, 8. C. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 460. 

118. LoGs aND LocG1nG—Charter— Corporation. 
Construction of a charter authorizing a corporation to 
construct and maintain a boom half way across a river. 
What privileges that corporation has under thecharter 
with reference to logs destined to go below the boom 
and limitation upon those privileges.— West, etc. Co. v. 
Pennsylvania, etc. Co.,8.C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 509. 

114. LOTTERTES—Distribution—Licenses. An ex- 
ception in a trial for not obtaining a license for a lot- 
tery, an exception for inconsistency to a charge in 
effect that a distribution is not necessary to a prize dis- 
tribution business, is not ground for reversal, when de- 
fendant’s evidence shows that he sold or gave away 
prize tickets under the promise of a drawing or distri- 
bution of prizes.— Territory v. Harris, 8. C. Mont., Sept. 
15, 1888; 19 Pac. Rep. 286. 

115. MALICIOUS PROSECUTION — Evidence. In an 
action for malicious prosecution, plaintiff may show by 
the transcript of the justice, before whom the case was 
tried, that defendant testified aguinst him therein.— 
Sweeney v. Perney, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 328. 

116. MARITIME LIEN — State Statutes — Jurisdiction — 
Federal Courts. Circumstances stated under which 
it was held that parties furnishing materials for the 
construction or repairs of vessels were entitled to a 
remedy in State courts under State statutes, and that 
the jurisdiction of federal courts did not attach.—Baiz- 
ley v. The Odorilia, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
521. 

117. MARRIED WoMAN—Judgment—Note—Sewing Ma- 
-chine.- A judgment note given by a married woman 
and the judgment thereon are prima facie void, if 
aeither of them show that the note was given by the 
‘woman for a sewing machine for her own use.—#aker 
wv. Singer, etc. Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 458. 

118. MASTER AND SERVANT — Defective Appliances.—— 
A servunt must use reasonable care in his own protec- 
tion against hurts, but need not keep the instruments 
he uses in repair, nor search for and report defects, 
unless bound to do so by his contract.— Mo. P. R. R. v. 
Crenshaw, 8. C. Tex., Oct. 9, 1888; 9S. W. Rep. 262. 

119. MASTER AND SERVANT — Negligence — Jury. 
The question of negligence of a muasterin exposing a 
servant to unnecessiry and unreasonable risks is 
ordinarily for the jury, and always so when the evi- 
dence is conflicting, or when the facts are undisputed 
but different minds might reasonably draw different 
conclusions therefrom.— Bennet v. Syndicate, I. Co., 8. 0. 
Minn., Sept. 24, 188; 39 N. W. Rep. 488. 

120, MASTER AND SERVANT — Risks of Business. 
Where the breakman in going between cars to couple 
them was killed, the injury being caused by the im- 
proper loading of one of the cars: Held, that the de- 
ceased being able to observe the danger and not being 
ordered to go between the cars, the railroad was not 
liable.—Brice v. Louisrille & W. R. R., Ky. Ct. App., Sept. 
29, 1888; 9S. W. Rep. 288. 

121, MASTER AND SERVANT — Vice principal — Negli- 
gence. One tn full control of another’s timber- 
yard, discharging and employing men, is a vice-princi- 
pal, and one upon whom the care and management of 
the yard devolvesin his absence is a temporary vice- 
principal, and his negligence, injuring an employee, is 
not the negligence of a co-employee. — Baldwin v. St. 
Louis, etc. R. R., 8. C. Towa, Oct. 2, 1888; 39 N. W. Rep. 
507. 


























122. Mings — Adverse Claims — Petition. A com- 
plaint to contest an application for a patent for 
mining land, which fails to show that plaintiff has filed 
his adverse claim in the time allowed and brought his 








suit in the proper time thereafter, is defective. — Mat- 
tingly v. Lewisohn, 8. O. Mont., Sept. 15, 1888; 19 Pac. Rep. 
310. 

123. MInEs—Discovery Shaft—Location. Neither 
under Montana nor United States laws is the discovery 
shaft of a mine required to be upon the vein, upon the 
discovery of which the locator bases his claim.—0O’ Don- 
noll v. Glenn, 8. C. Mont., Sept. 15, 1888; 19 Pac. Rep. 302. 

124. MorTGAGE—Chattel Mortgage.——-An unrecorded 
mortgage of chattels may be enforced after the legal 
title has vested inthe widow of the mortgagor, under 
the Arkansas statute conferring on the widow the 
right to the estate of the husband when less than $300 
in value. — Wolfe v. Perkins, 8. C. Ark., Oct, 27, 1888; 9 8. 
W. Rep. 432. 

125. MORTGAGE—Decree— Redemption. A decree 
in an action by a first mortgegee, who has foreclosed 
and purchased, to compel a junior mortgagee to re- 
deem, is not void for failing to provide within what 
time he may redeem, — Evans v. Atkins, 8. C. lowa, Oct. 
10, 1888; 39 N. W. Rep. 702. 

126. MORTGAGE—Foreclosure—Sale. Where, upon 
a foreclosure sale of mortgage lands, a purchaser buys 
the property for the mortgagor, the latter is entitled to 
have a release of the mortgage on tendering the deed 
to be signed, the entry of satisfaction of the mortgage 
on the books of record not being his only remedy. — 
Bush v. Macklin, Ky. Ct. App., Oct. 23, 1888;95. W. Rep. 
420. 














127. MORTGAGES—Priority—Foreclosure. A junior 

mortgagee is not bound to see that an amount sufficient 
to satisfy prior liens is realized from asale under his 
mortgage, and he may thereafter buy a senior mortgage 
and claim under its foreclosure. — Herrick v. Tallman, 8. 
C. Iowa, Oct. 10, 1888 ; 39 N. W. Rep. 699. 
* 128, MoRTGAGE—Rullroad Company—Bonds — Execu- 
tion—Sale—Interest. Where the property of a rail- 
road company which is under a mortgage is sold to pay 
the interests on bonds issued by the company, the 
purchaser takes only the equity of redemption held by 
the company, the statute of Ronnagavente of April 7, 
1870, not being applicable.—C lithe. S§ h » 
etc. Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 448. 

129. MORTGAGE—Witness— Impeachment. In an 
action to foreclose a mortgage defendants claimed title 
under a prior unrecorded deed to the mortgagor’s 
mother. The mortgagor being examined as a witness 
for the defendant testified, upon cross-examination by 
the plaintiff, that he procured a second loan upon the 
mortgage from the same mortgagee, and represented 
to him thatthe lot was unincumbered, except by the 
mortgages: Held, that this evidence was admissible to 
impeuch the credibility of the witness. — Crosland v. 
Mutual, etc. Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 504. 

130. MUNICIPAL CORPORATIONS.—Assessments—Notice. 
A notice by publication, as prescribed by city 
ordinance, of the mode in which a charge upon land 
owners for street improvements shall be assessed, is 
sufticient, under Code Iowa § 478.—Lyman v. Plummer, 8. 
C. Iowa, Oct. 5, 1888; 39 N. W. Rep. 527. 

131. MUNICIPAL CORPORATIONS.—Police — Intoxication 
—Dismissal. The commissioner of police of a city 
can dismiss a police officer for intoxication, although 
the evidence showed, that being unwell a physician had 
told him that alittle brandy and ginger would do bim 
no harm. — People v. Police Commissioner, N. Y. Ct. App., 
Oct. 2, 1888; 18 N. E. Rep. 133. 

132. MUNICIPAL CORPORATION— Street Improvement — 
Lien. By the provision of the act of 1886 (P. L. 251), 
alien can be imposed upon land infrontof which a 
street improvement is executed only when the specific 
improvement is required to be done by an ordinance, 
and not by oe — State v. Borough Commission, 8. 
C. N. J., Oct. 22, 1888; 15 Atl. Rep. 529, 

133. NEGLIGENCE.—Contributory—Animals.——- A and 
B allowed their stock to run at large on the uninclosed 
land of others, and B’s mule, which he knew to be 
vicious and inclined to kill young colts, killed A’s mule 
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colt: Held, that A could recover from B the value of his 
colt. — Hill v. Applegate, 8. C. Kan., Oct. 6, 1888; 19 Pac. 
Rep. 315. 

134. NEGLIGENCE—Contributory Negligence. ———Cir- 
cumstances stated under which a person struck and 
injured by a train was held to have been guilty of con- 
tributory negligence and that he could not recover 
damages.—Pennsylvania, etc. Co. v. Beli, 8. C. Penn., Oct. 
1, 1888; 15 Atl. Rep. 561. 

135. NEGLIGENCE—Driver—Guest. Where a person, 
riding as a guest in the vehicle of another, is injured by 

defect inthe highway, the negligence of the driver 
contributing to the injury will not be imputed to him.— 
Nisbst v. Town of Garner, 8. C. Iowa, Oct. 3, 1888; 39 N. W. 
Rep. 516. 

136. PARENT AND CHILD—Custody of Child. After 
ajudgment upon appeal awarding the custody of a 
child to its father, the mother may be allowed to show 
such immoral conduct in him after the judgment as 
will render him unfit to have the custody of the child.— 
Bonny v. Bonny, Ky. Ct. App., Oct. 13, 1888;98. W. Rep. 
404. 

137. PARTNERSHIP — Accounting. ——— Where only a 
partial settlement of a partnership has been effected, 
and certain matters have been expressly reserved for 
future settlement, an action will lie for a complete set- 
tlement.— Thompson v. Walker, 8. C. La., July Term, 1888 ; 
4 South. Rep. 881. 


138. PARTNERSHIP—Binding Firm. When a partner 
makes a contract concerning partnership property, but 
does not in any way assume to act for the firm, the 
obligation belongs to him personally and not tothe 
firm.— Hubenthal v. Kennedy, 8. C. lowa, Oct. 9, 1888; 39 N. 
W. Rep. 694. 

139. PARTNERSHIP — Contract. One who buys 
one-fourth of a business and agrees to pay one-fourth 
of the debts of the partnership, is liable for a fourth of 
all the debts, whether they appear on the books of the 
firm or not. — Grundy v. Pine, etc. Co., Ky. Ct. App., Oct. 
16, 1°88; 9 8S. W. Rep. 414. 

140. PARTNERSHIP—Trover— Assignment. Where 
one partner assigns the partnership property without 
the concurrence of the other and in fraud of his rights, 
the latter can maintain an action of trover against the 
assignee of the property so transferred. — McNair v. 
Wilcoz, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 575. 

141. PASSENGER—Carrier. One who has a right to 
one free passage, but takes an assistant with him, does 
not forfeit his passage if he directs the conductor to 
eject the assistant, and he fails to do so. — Missouri Pac. 
Ry. Co. v. Aikin, 8. C. Tex., Oct. 12, 1888; 9S. W. Rep. 437. 

142, PasSsENGER—Carrier—Ticket. One who has 
purchared a first-class ticket, but by mistake receives a 
second-class ticket and is required to take his place in 
the second-class car, is entitled to his action, although 
the rule of his company requires the conductor to look 
only to the ticket. — St. Louis, etc. Co. v. Mackie, 8. C. 
Tex., Oct. 19, 1888; 9 W. Rep. 451. . 

143. PAYMENT—Presumption—Evidence. Circum- 
stances stated under which it was held that the 
evidence produced was not sufficient to overcome the 
presumption of payment arising from the neglect for 
twenty years to bring suit upon the demand. — Gregory 
v. Commonwealth, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
452. 
144. PERJURY—Evidence. Where, upon an indict- 
ment for perjury, the charge made was that the crime 
was committed upon the trial of M and J for murder, 
and the record showed that J was acquitted by direc- 
tion of the court and M was convicted by thejury: Held, 
that the evidence was properly admitted. — Kitchen v. 
State, Tex. Ct. App., Tex. Oct. 13, 1888; 68. W. Rep. 461. 

145. PLEADING—Account— Items. Where a party 
sued, even though an executor on an account, does not 
demand a copy thereof, he cannot, under California law, 
demur that the complaint is insufficient, as not speci- 
fying the separate items.— Wise v. Hogan, 8. C. Cal., Oct. 
4, 1888; 19 Pac. Rep. 278. 



































146. PLEADING —Affidavit of Defense — Husband and 
Wife.—Where an action is brought against husband 
and wife, and the wife files an affidavit of defense, and 
the case is afterwards dismissed as to her, a judgment. 
for want of affidavit of defense entered against him 
erroneous.—Gudykunst v. Galloway, 8. C. Penn., Oct. 
1888; 15 Atl. Rep. 560. 


147. PLEADING — Amendments. When pleadings 
are permitted to be amended, and supplemental plead- 
ings are filed in compliance with an order of the court, 
such amendments will not be grounds for error, unless 
there was a flagrant abuse of discretion.—Stith v. Ful- 
linwieder, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 314. 

148, PLEADING —Amendment — Denial. Where a 
plaintiff sues for damages for laying a railroad through 
a town, and by amendment he alleges that the town is 
incorporated, the incorporation is admitted when no 
answer to the amendment is filed, though the answer 
prior thereto denied every allegation in the original 
petition.—Zsclick v. Mason City, etc. R. Co.,8. C. Iowa, 
Oct. 10, 1888; 39 N. W. Rep. 700. 

149. PLEADING—Amendment—Limitation. Where 
A sues to set aside a deed obtained from him by his 
agent fraudulently, he should be allowed to amend to 
recover the money realized thereby by such agent, 
though the statutory period to commence actions for 
fraud has passed prior to such amendment.—Bland v. 
Kitlinger, Ky. Ct. App., Oct. 4, 1888; 9S. W. Rep. 301. 

160. PLEADING — Counterclaim — Surety. Under 
Iowa law, a surety sued with the principal on a prom- 
issory note, cannot set up as a counterclaim 3 debt due 
from the plaintiff to him individually. — Corbett v. 
Hughes, 8. C. lowa, Oct. 2, 1888; 39 N. W. Rep. 500. 

151. PLEADING—Issue—Evidence. In an action for 
damages, defendant plead settlement and payment, 
setting forth acopy of the receipt. Plaintiff, not under 
oath, admitted the receipt in his reply, but alleged that 
it was procured by fraud and misrepresentation: Held, 
that plaintiff fails in his evidence on one material 
point, if he offers no evidence to break the prima faeie 
force of the receipt.—Scandinavian, etc. Co. v. Whittaker, 
8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 330. 

152. PLEADING—Societies—Liability. A complaint 
against members of an unincorporated society, alleg- 
ing an accounting with plaintiff's assignor by their 
trustees and to the parish priest for services rendered 
and money paid by the assignor for such society, states 
a cause of action against them individually for an in- 
debtedness incurred by their authorized agents. — 
Sheehy v. Blake, 8. C. Wis., Oct. 9, 1888; 39 N. W. Rep. 479. 

153. PLEADING—Tax-collector—Taxes, In an ac- 
tion by a county against a tax-collector for taxes col- 
lected and not paid over, it is not necessary to aver or 
prove the validity of the tax, levy or assessments, or 
that the tax-rolls were placed in his hands.—Mast v. 
Nacogdoches Co., 8. C. Tex., Oct, 12, 1888;9S. W. Rep. 267. 


154. PowER—Testamentary Power — Execution—Seal. 
Under a requirement that a power given.shall be 
exercised by an instrument under the hand and seal of 
the appointor of a holographic will, such a will in his 
handwriting, signed by him with the words “witness 
my hand and seal,’ is an execution of the power, al- 
though nothing like a seal appears on the paper, ex- 
cept a dash at the end of the name.—Appeal of Hacker, 8. 
C. Penn., Oct. 1, 1888; 15 Atl. Rep. 500. 

155. PRACTICE—Appeal—Interlocutory Order—Corpo- 
ration — Receiver. In a proceeding by creditors 
against a corporation and its attachment creditors, al- 
leging fraud and collusion, a decree enjoining a sale of 
the corporate property and appointing a receiver until 
the issues of fraud should be disposed of, is interloc- 
utory, though it is ordered thateach party pay his own 
costs, and not appealable.—Zast ¢ West, etc. Co. v. Will- 
tams, 8. C. Tex., Oct. 16, 1888; 98. W. Rep. 436. 

156. PRacTICcE—Instructions— Verdict. 





























Where the 





jury wholly disregard the instructions upon a material 
question of law, their verdict in defiance thereof ought 
not to be the foundation for any judgment.—Union P. 
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R. Co. v. Hutchinson, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 
312. 

157. PRACTICE—Producing Books.——The issues were 
settled in May and the case set for hearing on deposi- 
tion. On November 2, the day set for a hearing, the de- 
fendant moved for an inspection of books of plaintiff, 
who resided in Chicago: Held, that the court did not 
abuse its discretion in denying the motion.—Schmidt v. 
Kiser, 8. C. lowa, Oct. 11, 1888; 39 N. W. Rep. 707. 


158. PRACTICE—Trial—Pleading. Where, after ar- 
gument commenced, the court coneluding that parts of 
the answer were improperly stricken out, offers to 
allow defendant to prove such issues, who thereupon 
introduces one witness, having introduced other evi- 
dence on the subject, but does not ask for delay to pro- 
cure other witnesses: Held, that the verdict should not 
be set aside on account of such ruling on the answer.— 
Van Horn v. Redmon, 8. 0, Iowa, Oct. 8, 1888; 39 N. W. 
Rep. 679. 

169. PRINCIPAL AND SURETY— Res Adjudicata. 
When judgment is rendered on an official bond against 
the principal and sureties, the latter, within the limit of 
the amounts for which they are held under the terms of 
their bond, are bound to make good the entire judg- 
ment against the principal, including the penalty.— 
Eastin v. Board of School Directors, 8. C. La., July Term, 
1888; 4 South. Rep. 880. 

160. Process—Service—Infant — Guardian.——Serv- 
ice of process on an infant by leaving a copy thereof 
with her guardian, is insufficient, under the laws of 
Kentucky, if she has a father living.—Jenkins v. Crofton, 
Ky. Ct. App., Oct. 13, 1888; 9S. W. Rep. 406. 


161. PUBLIC LanDs — Block Surveys — Evidence 
Circumstances stated under which it was held to be 
error to strike out evidence tending to show that a line 
in a block survey, alleged to have been run in 178, was 
actually run in 1784.—Jackson v. Lambert,8. C. Penn., Oct. 
1, 1888; 15 Atl. Rep. 502. 

162. PUBLIC LaNDs—Patent. A patent from the 
Un‘ted States, under Rev. Stat. U. 8. § 2447, is a quit- 
claim on its part, and does not prejudice adverse claim- 
ants.—Louis v. Givoir, 8. C. La., July Term, 1888 ; 4 South. 
Rep. 878. 

163. PUBLIC LanDs—Timber—Regulation. A right 
of action by the United States for cutting timber on the 
public lands, in violation of the regulations of the sec- 
retary of the interior, under act of June 3, 1878, does not 
fail by the repeal of the regulations.—United States v. 
Williams, 8. C. Mont., Sept. 15, 1888; 19 Pac. Rep. 288. 


164. RECEIVERS—Judgment—Entry.———In an_action 
for damages against a receiver of a railroad, the judg- 
ment should be against the receiver in his official ca- 
pacity.—Brown v. Brown, 8.C. Tex., Oct. 9, 1888;98. W. 
Rep. 261. 

165. REFERENCE—Report—Action of Court. After 
setting aside the findings and conclusions<of the refer- 
ence, the court can consider and dispose of the case, 
making use of the evidence reported by the referec.— 
Gibson v. Gibson, 8. C. Neb., Sept. 20, 1888; 39 N. W. Rep. 
450. 

166. REGISTRATION—Title—Loaning Money. One 
who loans money on realty may safely deal with one 
who appears by the records to be the owner thereof.— 
Boyer v. Joffrion, 8. C. La., July Term, 1888; 4 South. Rep. 
872. 


























167. REPLEVIN — Lessor. A lessor of printing 
presses and the good-will of a newspaper business, the 
presses to be returned in good condition at the termi- 
nation of the lease, may maintain replevin during the 
term against the creditor of the lessee, who has‘levied 
on and taken possession of the property.—Warren v. 
Gutches,8. C. Mich,, Oct. 5, 1888; 39 N. W. Rep. 476. 


168. RAILROAD COMPANIES—Fencing—Statutes—Coun- 
struction of Pennsylvania statutes requiring railroads 
in certain counties to fence their tracks. Those stat- 
utes do not operate on railroads in McKean county, 
which were in operation before the passage of the act. 








—Shurley v. New York, etc. Co.,8. C. Penn., Oct. 1, 1888; 15 
Atl. Rep. 567. 

169. RAILROAD COMPANIES—Municipal Corporations— 
Crossing. Circumstances stated under which it 
was held that a certain railroad corporation could not, 
at a particular spot, lower the grade of its track so as 
to cross a street upon a level.—Appeal of Philadelphia, 
etc. Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 476. 

170. RAILROAD ComPany—Action—Parties—Mortgage. 
‘Where a bill is filed to adjudge void a mortgage 
given by a railroad company, and also the bonds se- 
cured by it, the bondholders are necessary parties to 
the action.— Appeal of Harrisburg, etc. Co., 8. O. Penn., 
Oct. 1, 1888; 15 Atl. Rep. 459. 

171. SaLE—Contract Price—Evidence.——Where there 
is a conflict as to the price of an article sold by a parol 
contract ina suit for the price, evidence of its real 
value when delivered, and also of its value at the place 
to which defendant transferred it,is admissible.—Bel/ 
v. Radford, 8. C. Wis., Oct. 9, 1888; 39 N. W. Rep. 482. 

172. SALE—Warranty. Where a purchaser writes 
that “he will give 35c per bus. for a car load of corn, 
provided it is good and salable,’ and the seller replies 
that he accepts the offer, his answer is a warranty that 
the corn is good and salable.—Holloway v. Jacoby, 8. C. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 487. 

173. SCHOOL DIrRECTORS—Teachers. ‘Where school 
directors have failed to appoint the necessary number 
of teachers because they could not agree as to the sal- 
aries, it was held that the directors were properly re- 
moved.—Appeal of School Directors, 8. O. Penn., Oct. 1, 
1888; 15 Atl. Rep. 548. 

174. SHERIFF—Unlawful Seizure— Notice. Notice 
to a sheriff that property he is levying on is mortgaged, 
should put him on inquiry, though the mortgagee’s 
name is not given, and will sustain a finding of actual 
notice to him. — Coleman v. Reel, 8. C. lowa, Oct. 8, 1888; 
39 N. W. Rep. 510. 

115. SPECIFIC PERFORMANCE—Agent — Revocation.— 
A applied to B to purchase his land, but B said it was 
withdrawn from sale. A bought it the next day from 
B’s agent, who had not been notified of its withdrawal: 
Held, that equity would not specifically enforce the 
contract.— Wickham v. Winchester, 8. C. Iowa, Oct. 3, 1888; 
39 N. W. Rep. 522. 

176. STATUTES—Repeal—Practice. Under Montana 

laws, the act of Sept. 15, 1887, declaring that instructions 
given or refused shall be deemed excepted to, is not ap- 
plicable to an action then pending. — Gassert v. Bogk, 8. 
C. Mont., Sept. 15, 1888; 19 Pac. Rep. 281. 
, 177. TAXATION—Appeal—Amendment. Where, on 
appeal to the district court from a tax-assessment on 
property, it is shown that plaintiff sold the property 
before the year for which it was taxed, the court can- 
not allow an amendment to the pleadings so as to 
assess the tax on moneys and credits. — Brown v. Town 
of Grand Junction, 8. C. Iowa, Oct, 13, 1888; 39 N. W. Rep. 
718. 

178. TAXATION—Assessment — Tax-roll. When a 
town lot is d and placed on the tax-roll, but no 
tax is carried out thereon against the lot, a subsequent 
sale of the lot for taxes for that year, anda tax deed 
therefor, are void.—Moon v. March, 8. C. Kan., Oct. 6, 1888; 
19 Pac. Rep. 334. 

179, TAXATION—Collateral Attack—Statute— Counties. 
Construction of Pennsylvania statutes relative to 
taxation. When the settlement of accounts of money 
collected for taxes between two or more counties will 
be deemed final and not open to collateral attack. — 
Commonwealth v. Luzerne County, 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 548. 

180, TAXATION—Corporation— Shareholders.———Con- 
struction of Pennsylvania statutes relative to the taxes 
on certain corporations. Circumstances stated under 
which it was held that the taxation ofthe stock of a 
company was double taxation and unauthorized. — 
Pennsylvania, etc. Co. v. Commonwealth, 8.0. Penn., Oct. 
1, 1888; 15 Atl. Rep. 456. 
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181. TaxaTION—Corporation — Water Craft. The 
property of a Pennsylvania corporation consisting of 
boats, scows, and other water craft used for dredging 
purposes is taxable, in Pennsylvania, although the 
vessels themselves have never been within the State.— 
Commonwealth v. American Co.,8.C. Penn., Oct. 1, 1888; 15 
Atl. Rep. 443. 

182. TAXATION— Exemption—Retroactive Laws.——The 
amendment to article 207 of the constitution of 1879 
does not exempt manufacturers of ice, fertilizers and 
chemicals, from tuxes and licenses due prior to its 
adoption.— State v. New Orleans, 8.C. La. July Term, 1888; 
4 South Rep. 891. 


183. TaXaTION—Injunction. Circumstances stated 
under which it was held that the collection of the tax 
assessed against the plaintiff by the proper officer wus 
correct and could not be enjoined.— Appeal of Van Nort, 
8. C. Penn., Oct, 1, 1888; 15 Atl. Rep. 473. 

1s4. TAXATION—Notice of Redemption—Possession.—. 
A tux deed is invalid, when notice of the expiration of 
the time for redemption is not served upon the person 
cultivating the land, though no one resides on the land, 
and though notice is served on the person to whom it 
is assessed.—Callanan v. Raymon, 8. C. lowa, Oct. 3, 1583; 
89 N. W. Rep. 511. 

185. TRESPASS TO TRY TITLE—Improvements—Statutes. 
In trespass totry title, where defendants took 
possession und made improvements before the Revised 
Statutes of Texas took effect, the rights of the parties 
respectively are fixed by previous laws.— Aliller v. Moss, 
8. C. Tex., Oct. 12, 1888;98. W. Rep 257. 

186. TRIAL—Verdict—Setting Aside. Where, in an 
action concerning the title to certain animals, the court 
charged the jury that the title to the increuse followed 
that of the dum, and a verdict was rendered giving the 
dam to one party and the increase tothe other: Held, 
that the verdict must be set aside, that the court could 
bot remodel it. — Clauser v. Patterson, 8. C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 4144. 

187. TROVER AND CONVERSION. Levies upon prop- 
erty which has been converted, under executions which 
are satisfied by the wrong-doer, do not deprive the 
owner of that legal possession and immediate right of 
actual possession, which enables him to sue for the 
conversion. — McNair v. Wilcox, 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 575. 

188. Usury— Set-off — Collateral Attack. Where, 
after giving his note for a debt, pluintiff ugreed to pay 
a further sum as usury; of this he puid part, and after 
wards judgment was rendered on the note without 
credit of the sum paid, he subsequently paid the re- 
mainder of the usury: Held, that while the judgment 
remained unreversed and unsatisfied he was not en- 
titled to set off the usury paid before the rendition of 
the judgment, but was entitled to set-off that which he 
paid after it.—Colcin v. Blymyer, 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 558. . 

189. VENDOR—Lien—Collateral Security. The note 
for the purchase money of land, held by a third person 
as collateral security, may be enforced by him in 
equity against the land. — Linn vr. Bass, 8. C. Ala., De- 
cember Term, 1887; 4 South. Rep. 867. 

190. WATER CoMPANIES—Franchise. A water com- 
pany required by its charter to furnish “pure water” 
fulfills its obligations by furnishing good wholesome 
water, although not chemically pure. — Commonwealth, 
v. Towanda, etc. Co., 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
440. 

191. WILL—Construction.——-— Where a testator, after 
the date of a will disposing of all his property, acquires 
other personal property, the after-ucquired property 
will pass under the will. — Nichols v. Allen, 8. C. Tenn., 
Nov. 1, 1888; 98. W. Rep. 430. 

192. WILL — Construction. —-— A deed limiting an 
estate tothe grantee for life with a general power of 
appointment, and also a power to sell and cunvey an 
absolute estate, Vests in the grantee power to convert 
the conditional into an absolute interest; and in apply- 
































ing the rule against perpetuties to the will of the 
grantee, he is to be regarded as having held the absolute 
estate, though he did not exercise the power of sale. — 
Appeal of Mifin, 8.C. Penn., Oct. 1, 1-88; 15 Atl. Rep. 525. 

193. WILL—Construction—Civil Death. Where the 
willofa testator directed that if his son should die 
without issue the estate devised to him should upon 
the deuth of testator’s widow vest in his nephew: Held, 
that although the son before the death of the widow 
hud been sentenced to imprisonment for life and was 
therefore civily dead, the estate nevertheless did not 
vest upon the death of the widow in the nephew. — 
Avery v. Everett, N. Y. Ct. App., Oct. 2, 1888; 18 N. K. Rep. 
148. 

194. WiLL—Construction — Curtesy. Where land 
wus given to a daughter providing she had children 
living upon her death the husband was entitled to an 
estate for life in the lands alloted to her, although the 
children died before the wife.—Martin v. Renaker, Ky. Ct. 
App., Oct. 20, 1888; 9S. W. Rep. 419. 

1%. WILL—Execution — Mark — “His Mark.” In 
Arkansas, the execution of a will by a person who can- 
not write. may be proved by any person who witnessed 
the execution of it, although he is notthe person who 
wrote the signature, to which the testator aftixed his 
muark.—Dacis v. Semmes,8. C, Ark., Oct. 27, 1888;9 8. W. 
Rep. 434. 

1%. WILL—Revocation— Marriage—Statute. Con- 
struction of Pennsylvania statutes relative to wills and 
the revocation of them by the marriage of the testator. 
Rights of widow under such circumstances.—Appeal of 
Fidelity, etc. Co., 8. C. Penn., Oct, 1, 1888; 15 Atl. Rep. 484. 
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A TREATISE ON THE LAW OF BENEFIT SOCIETIES 
AND INCIDENTALLY OF LIFE INSURANCE. By 
Frederick H. Bacon, of the St. Lou Bar, St. 
Louis: The F. H. Thomas Book Co. 1888. 

This work supplies a very manifest need of the pro- 
fession, the very great increase of associations known 
as benefit societies, which combine social and charita- 
ble purposes, with life Insurance, has given rise to a 
great deal of litigation, the principals of which has 
never before been formulated in a complete and ex- 
haustive text-book. Such examination as we have 
been able to give to the volume before us, has satisfied 
us that it completely fills tte voidin the legal litera- 
ture of the country to which we have alluded. The 
plan and object of ihe book are so well set forth in the 
preface that we cannot refrain from quoting from it: 
“The litigation connected with these societies is nove) 
and important. It embraces two classes of cases: the 
first involving the discipline of members and their 
personal liability for the community debts; the sec- 
ond includes the still more important questions relat- 
ing to the rights of beneficiaries, the decision of which 
often requires an application of the principals of the 
law of life insurance. The numerous cases decided 
during the la~t ten years by the courts of last resort of 
the several States and the federal courts, are not col- 
lected or discussed in any legal text-book, conse- 
quently they are unfamiliar to most lawyers, who do 
not realize their extent and value. * * * The work 
covers the entire subject of life insurance, and in- 
cludes all cases decided up to date.”” The author has 
very conscientiously done his whole duty, thearrange- 
ment ofthe work is perfect, the ind x and table of 
cases are complete, and the whole work which is well 
printed and bound is highly creditable to the author, 
the printer and the publisher, and will no doubt prove 
a standard work on one of the most important branches 
of the law, and as such, he heartily commends it to 
the profession. 
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